Drafting Defensible Regulations

City staff interpret and apply local ordinances every day. These
laws are typically drafted or revised by staff, consultants, or attor-
neys, and are sometimes challenged—both informally in discus-
sions at “the counter” or formally in development review com-
mittees, public hearings, and even court. The good news is that
courts give great deference to ordinances, and challengers bear a
high burden of proot. But cities must be careful not to provide a
foothold to argue illegality, lack of authority, or arbitrariness.

So before you compose your city’s next ordinance, here are a
few things to consider.

AUTHORITY. Does your city have the authority to regulate what
you want to accomplish? Authority to take a certain action must
exist under home-rule powers or statutory authority, which can
vary by state. Cities who skip this question can waste a lot of time
and energy on a problem over which they have no authority.

RATIONALE AND SCOPE. Why does the city want to regulate
this? Recitals at the beginning of an ordinance are very impor-
tant and should be succinct. Everyone regulated by the ordi-
nance, future city staffers, and elected officials should be able to
readily understand why the law was adopted and its purpose.

ANALYZE YOUR GOAL. Discuss it thoroughly with staff and at-
torneys. Think through unintended consequences. For example,
agricultural zoning districts often don’t include height limita-
tions, which can lead to unconsidered land uses such as wind
turbines, rocket launches, and large religious statues. Also, realize
that you cannot solve everything with one law. Define the scope
of the problem clearly and use that definition as your touchstone.

CLARITY AND CONSISTENCY. Describe the activities, procedural
steps, and standards of the regulation clearly, understandably,
and in logical order. Write in plain English, not plannerese or
legalese. The ordinance must establish a norm or standard clearly
enough that a person of common intelligence can understand
what conduct is required or prohibited. Leave out words like
herein, hereafter, pursuant, thereto—anything that makes you
“sound like a lawyer” Similarly, avoid acronyms. If you can’t,
include a glossary or set of definitions for technical terms.
Beware of shortcuts. Don't use internal shorthand to describe
something particular to city staff, and do not get sidetracked try-
ing to “streamline” the regulations at the expense of clarity. The
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law should be as long as it needs to be to clearly establish the key
components of the regulatory scheme. Standards for administra-
tive decision making must be spelled out in a clear manner that
can survive a vagueness or delegation of authority challenge.
Charts, tables, pictures, and figures can be useful, but they can
also be a source of ambiguity and conflict. Review them carefully.
If you are taking examples of a regulation from another city,
mold them to your local situation. Don’t leave in references to
home-rule charters if your city doesn’t have one, for instance.
An ordinance should also be consistent with itself and the
rest of the city code. Defined terms should be used consistently
unless there is a strong reason for a specific definition, as can be
the case in telecommunications or regulations of uses protected
by the First Amendment. If you use multiple terms for the same
concept, judges will presume that you meant different things.

LEGAL REVIEW. Bring in your lawyer early—it’s easier and less
expensive than litigation. Various constitutional protections may
affect what you are attempting to regulate. At a minimum, your
lawyer should be involved in final review. No city wants its own
lawyer finding a hole or flaw in an ordinance at the public hear-
ing simply because it’s the first time he or she has seen it.

Planning processes protect individual substantive and pro-
cedural due process rights. Regulations dealing with property
rights, in particular, must be adopted in accordance with statu-
tory and constitutional principles of due process. Due process
takes time, as does thorough review of materials by statf—and by
the attorney. Shortcuts may backfire.

An ordinance should go through many drafts and should be
carefully vetted. “Sleep on it” so vou and legal counsel can review
it with fresh eyes. Read it out loud. Walk an imaginary applicant
through the regulatory and permit process. Does the ordinance
accomplish what you want it to? Do the steps make logical sense?
Is this how the process will actually occur? Is it clear and under-
standable to a nonplanner? Are the criteria clearly stated?

Conclusion
You can pay for clear drafting either up front or after the fact, but
you will pay. Litigation can cost tens of thousands of dollars and
last for years. Overly rushed or “penny-wise and pound-foolish”
efforts to keep costs down on the front end can result in your city
losing the beneficial effects of the ordinance and frustrate the
reasonable desires of residents, businesses, and property owners.
If you roll the dice on whether anyone will care enough to
challenge, you must be prepared for the consequences.
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