
LAW OFFICE OF ROBERT K. LINCOLN, P.A. 

LAND USE AND LOCAL GOVERNMENT LAW AND LITIGATION 
2055 WOOD STREET, SUITE 206, SARASOTA, FL 34237 | (941) 681-8700 |  WWW.FLALANDLAW.COM 

 

 

ROBERT K. LINCOLN| Board Certified in City, County and Local Government Law | Robert.Lincoln@flalandlaw.com  

STACY DILLARD-SPAHN| Managing Attorney| Stacy.Dillard@flalandlaw.com 

 

Comments / Objection to Application 22-26RZ from 

Bird Bay Community Association (BBCA)  

 

I. Summary 
Hawk’s Run Development (the “Applicant”) has filed petition 22-26RZ (the 

“Application”), to amend the Bird Bay PUD “Master Plan” to allow residential 
development of 70 villas (duplexes) within the land platted as the Bird Bay Golf Course 
(the “Golf Course”).  The Golf Course is depicted on, and included as open space in, the 
1977 Master Plan for Bird Bay, which was adopted along with an Amended Annexation 
Agreement and Developer’s Agreement. Under the PUD provisions of all versions of the 
Zoning Code in effect since 1977 and the direct promises and representations of the 
Developer at the time the 1977 Amended Annexation Agreement was approved, the golf 
course was to be restricted from any other development for at least 99 years, and this 
was reflected in a covenant in the 1983 Deed to the Golf Course.  

The Application is founded on three claims: (1) there is “unused” density within 
the Bird Bay PUD, even though the current density exceeds the density permitted by 
the Zoning Code and the Comprehensive Plan; (2) this “unused density” can be 
transferred to the Golf Course through a change in the Master Plan as long as the overall 
open space identified in a 1992 “Development Master Plan” (DMP) stays above 50%; and 
(3) the Application is a “change in plan” that does not require a modification to the entire 
Bird Bay PUD pursuant to , including joinder or consent by all of the property owners. 
All of these claims are incorrect.  

The Applicant seeks a “change in plans pursuant to Sec. 86-130(v), which states:  

Changes in plans. Changes in plans approved as a part of the rezoning to 
PUD may be permitted by city council upon application by the developer 
or his successors in interest, and after a recommendation from the 
planning commission, but only upon a finding that any such changes are 
in accord with all regulations in effect when the changes are requested and 
the intent and purpose of the comprehensive plan in effect at the time of 
the proposed change. Changes other than those indicated shall be 
processed as for a new application for PUD rezoning. 

As further established below, the Application cannot proceed as a “change in 
plans” because it is not consistent with current regulations and the intent of the 
comprehensive plan in at least three ways. First, the Bird Bay PUD today has a density 
of 5.15 units per acre and exceeds the residential density limit of 4.5 units/acre 
established in Sec. 86-130(j)(i) and the 5 unit/acre maximum density established in 
Comprehensive Plan. Second, the Bird Bay PUD today does not have 50% open space 
per the current definitions – or would not have if area is taken from the Golf Course, 
and the “current regulations” applicable to the Bird Bay PUD require 56% open space 
and, expressly, keeping the entire Golf Course as open space. Finally, the Application 
does not meet the “current regulations” for residential development in the Bird Bay PUD, 
which are the R-3 zone district standards that were in effect in 1977 and were expressly 
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adopted for the Bird Bay PUD in the 1973 Amendment to the Annexation Agreement, 
the 1977 Amendment to the Annexation Agreement, and the 1977 Developer’s 
Agreement.  

While those issues are particular to the Bird Bay PUD, under the clear terms of 
the Zoning Code, if there is “unused density” in any PUD, the only place it may be 
used through a “change in plans” pursuant to Sec. 86-130(v) is on a parcel already 
designated for development in the PUD Master Plan, and not on a parcel designated 
or included as open space. The density of a parcel already designated in the PUD 
Master Plan for residential development could be increased, or residential density could 

be transferred and used in a parcel designated in the PUD Master Plan for commercial 
or institutional uses. However, any attempt to place residential units on land previously 
designated as open space in the PUD Master Plan violates the requirement in Sec. 86-
130(j)(3) that all open space be protected for at least 99 years. Therefore, any change to 
a PUD that would eliminate any part of the open space designated in the PUD Master 
Plan (not just portions asserted to be in excess of the minimum 50% requirement) 
cannot be approved as a “change in plans” but requires a rezoning of the entire PUD.  

Furthermore, the Applicant is not consistent with, and cannot take advantage, of 
Strategies LU 1.2.16.5 or 1.2.21, for three separate reasons. First, the “currently 
approved density” was and is limited to the currently approved residential development 
areas and, more importantly, is clearly tied to the “currently approved open space 
provisions.” Second, the “currently approved open space provisions” require additional 
open space (over 50%), expressly required protection of the Golf Course, and have 
always required that the previously approved open space (including the Golf Course) be 
protected from development for at least 99 years. Finally, the “other previously approved 
development standards” for residential development in the Bird Bay PUD are the R-3 
standards that were in effect between 1973 and 1977 - -and the current proposal would 
not satisfy.  

The Applicant Must Rezone the Entire Bird Bay PUD in Order to Move Any 
Approved Density to the Golf Course  

Pursuant to Sec. 86-130(v), an Applicant seeking to change an approved PUD 

master plan must file a rezoning for a new PUD unless there is a finding that “any such 
changes are in accord with all regulations in effect when the changes are requested 
and the intent and purpose of the comprehensive plan in effect at the time of the 
proposed change.” (emphasis added). The Application cannot support that finding.  

Any change to the Bird Bay PUD must be consistent with the Comprehensive 
Plan. Strategy LU 1.2.16.4 limits the density of a PUD within the applicable MUR land 
use category to 5 units per gross acre.  Strategy LU 1.2.16.5.c requires PUDs to have a 
minimum of 50% open space. However, Comprehensive Plan Strategies LU 1.2.16.5 and 
LU 1.2.21 state:  

Previously approved PUD developments exceeding the standards of this 
Strategy shall be permitted to retain their currently approved density and 
intensity, open space percentage provisions, and other previously 
approved development standards. 

Under Sec. 86-130(x), the regulations and limitations expressed in the various 
Annexation Agreements provide the “currently approved” density, “open space 
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percentage provisions,” and “other previously approved developments standards” that 
govern development of the Bird Bay PUD.  That section states:  

Previously approved developments. Where, on the effective date of the 
ordinance from which this chapter is derived, there exists an annexation 
agreement between a property owner and the city establishing the right for 
certain development, and where the property which is the subject of the 
agreement is thereafter classified PUD, then the sections of the 

agreement delineating the physical development of the property 
shall be construed as meeting the requirements for an application 

for PUD zoning. Final development plans in accordance with this Code 
and applicable subdivision design standard regulations shall be required 
for all phases not approved for construction prior to the effective date of 
the ordinance from which this chapter is derived. 

Pursuant to Sec. 86-130(x) (or Section 20-20 of the 1978 Zoning Code), the 
development regulations for a previously approved PUD that was annexed pursuant to 
an annexation agreement can be found in the annexation agreement and related 
documents. In addition, the representations made by the Developer in obtaining the 
1977 Master Plan and Amended Annexation Agreement are considered enforceable 
stipulations on the entire PUD. With respect to any rezoning, LDC § 86-47 states:  

Restrictions, stipulations and safeguards attached to an amendment or 
supplement may include but are not limited to those necessary to protect 
adjacent or nearby landowners from any deleterious effects from the full 
impact of any permitted uses, limitations more restrictive than those 
generally applying to the district regarding density, height, connection to 
central water and sewer systems, and stipulations requiring that 
development take place in accordance with a specific site plan…. In cases 
where stipulations, restrictions or safeguards are attached, all 
representations of the owner or his agents at public hearings shall be 
deemed contractual and may be enforced by suit for injunction or other 
appropriate relief. All conditions, restrictions, stipulations and safeguards 

which are a condition to the granting of the change in zoning district shall 
be deemed contractual and may be enforced by suit for injunction or other 
appropriate relief. 

(emphasis added). 

Bird Bay was annexed into the City pursuant to a 1972 Annexation Agreement 
that recognized and promised a minimum of 56% open space. The Annexation 
Agreement was amended in 1973 Amendment, which lowered the density and promised 
even more open space: 73% open space. When the Amended Annexation Agreement and 
Master Plan were considered in 1977, the Planning Commission expressly and explicitly 
stated approval was dependent upon permanent protection of the Golf Course, and the 
Developer promised to do so and, in fact, presented a covenant restricting the Golf 
Course to the City. See Planning Commission Minutes, October 17, 1977 and November 
14, 1977. The Developer’s Agreement approved and recorded concurrent with the 
Amended Annexation Agreement states that a revised covenant protecting the Golf 
Course (with slightly revised boundaries) would be presented to the City. Pursuant to 
LDC § 86-47 and 86-130(x), the inclusion of the entire Golf Course as open space, and 



Bird Bay Community Ass’n Comments on Hawk’s Run Application – 22-26RZ 
May 9, 2022 
Page 4 of 22 
 
Developer’s the explicit representation that the Golf Course would be protected, became 
part of the binding and enforceable stipulations governing the Bird Bay PUD and part 
of the actual zoning regulation that applies to and within the Bird Bay PUD.   

Therefore, any density approved in the 1997 (or earlier) Master Plan and 
Annexation Agreements was predicated on (1) protection of the entire golf course as 
open space, and (2) location of the residential development within the areas depicted in 
the 1977 Master Plan. For the purpose of Strategies LU 1.2.16.5 and 21, any “currently 
approved density” must be matched by the “currently approved open space provision” 
including protection of the entire golf course. Those parts of the 1977 Master Plan and 
Annexation Agreement are also “current regulations” for the purpose of Sec. 86-130(v). 

Under Florida law governing PUDs, when a PUD is approved with a particular 
configuration of development areas and open space, the assumption must be that all 
the depicted open space was necessary for approval of the entire PUD and as a trade-
off for allowing higher densities in the residential development areas. See Palm Beach 
Polo, Inc. v. Vill. of Wellington, 918 So. 2d 988, 995 (Fla. 4th DCA 2006) (holding that 
any development density or rights within the open space of a PUD was transferred to 
other parts of the PUD). In City of New Smyrna Beach v. Andover Dev. Corp., 672 So. 2d 
618, 620 (Fla. 5th DCA 1996, the Court noted:  

The plan submitted incorporates the developer's recommendation as to 
what the setbacks, the percentage of open space, the height of buildings, 
etc. should be and, once accepted by the governmental agency, these 
recommendations become fixed as the PUD classification is molded over 
and around the approved plan. 

… once a PUD is approved, there remains no unused authority. Therefore, 
if the plan is to be subsequently amended, the PUD classification, by 
necessity, must also be amended. In order to justify such amendment, 
the plan as modified must remain compatible with the balance of the 
project and the surrounding area. It should be the type of 
amendment, taking into account the changing conditions, that would 
have been approved in the first instance. 

(emphasis added). Under this case, and under Sec. 86-47 and 86-130(x), the previously 
approved Master Plan and any associated representations and conditions are part of the 
Bird Bay PUD zoning and part of the “current regulations.”  

The Applicant asserts the Bird Bay PUD retains the density approved in the 1977 
Master Plan pursuant to Strategy LU 1.2.16.21, and therefore includes “unused units.” 
However, that Master Plan (like the 1973 Master Plan) approved density in particular 
locations and with consideration of the total amount of open space and with particular 
consideration of the golf course open space. Therefore, if additional density was 
approved, so was a higher percentage of open space, including all of the golf course open 
space. Moreover, all of the density was specifically located in specific areas of the PUD, 
and placing residential development in different areas (particularly open space areas) is 
inconsistent with the “current regulation” reflecting the PUD.  

In addition, the current open space is not conforming with respect to either the 
current code or the “previously approved open space percentages.” Zoning Code § 86-
130(k) and Comprehensive Plan LU Strategies 1.2.16 require a PUD to have a minimum 
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of 50% open space. In fact, the PUD zoning regulations in effect in 1973 (when the first 
Amendment to the Annexation Agreement was approved), in 1977 (when the 1977 
Amendment was approved), in 1978 (when the new zoning code and maps were adopted 
and the PUD zoning was applied to Bird Bay), and the current Sec. 86-130(j)(3) require 
a minimum of 50% open space and also require that all open space within a PUD 
be protected from future development perpetually, or for at least 99 years.  

The Applicant relies on the 1992 DMP to assert that the existing open space totals 
55.3%/109.9 acres, and that there is “available” open space. However, those acreages 
were (1) inaccurate and (2) include areas that do not qualify as open space. Even the 

open space acreage were accurate, any reduction in the approved, promised open space 
is not consistent with the regulation and requirement that all open space in an approved 
PUD be protected for 99 years. Because the Bird Bay PUD was approved for at least 56% 
open space, including the Golf Course, and because the Golf Course was always 
included in that open space, and because the Developer expressly promised to protect 
the Golf Course in return for, and as part of, obtaining approval of the 1977 Amended 
Annexation Agreement and 1977 Master Plan, any change to the Golf Course is contrary 
to the current regulations and requires a full rezoning of the entire Bird Bay PUD.  

Finally, the Application does not demonstrate compliance with the residential 
development standards and regulations that apply within the Bird Bay PUD. Pursuant 
to Comprehensive Plan Strategy LU 1.2.16.3, standards (density, lot sizes, lot widths, 
lot coverage, setbacks, height, etc.) for residential development within a PUD must be 
established at the zoning level. Pursuant to Sec. 86-130(x) (or Section 20-20 of the 1978 
Zoning Code), the development regulations for a previously approved PUD that was 
annexed pursuant to an annexation agreement can be found in the annexation 
agreement and related documents.  

Based on the 1973 Amended Annexation Agreement, the 1977 Amended 
Annexation Agreement, and the Developer’s Agreement, the “regulations in effect” for 
residential development in the Bird Bay PUD are the City’s R-3 standards that were in 
effect between 1973 and 1978. The 1973 Annexation Agreement, as amended by the 
1977 Amended Annexation Agreement and the concurrent 1977 Developer’s Agreement, 

expressly stated that residential development in the Bird Bay PUD would be governed 
by the standards from the R-3 zone district. Therefore, the adopted development 
standards for the Bird Bay PUD come from the R-3 zone district (from 1977). Those 
standards included: 

Minimum lot area of 7,500 sq ft for the first four units  
Minimum average lot width – 75’ 
Maximum building area – 30% 
Setbacks – the greater of 50% of building height or  
Front yard – 25’  
Side yard – 10’ to wall; 7’ to overhang 
Rear – 15’  

Nothing in the Application acknowledges or demonstrates the proposed 
residential development will comply with the applicable standards. Not only is the 
Application inconsistent with the Comprehensive Plan, but it would appear to be 
inconsistent with the R-3 development standards that apply within the Bird Bay PUD.  
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 The Applicant cannot assert protection under Strategies LU 1.2.16.5 or 1.2.21 
because the Application does not comply with the density locations, open space 
percentages, or other approved development standards established for the Bird Bay 
PUD. The Application does not qualify as a “change in plans” under Sec. 86-130(v) 
because it is not consistent with current regulations or the intent (and express 
Strategies) of the Comprehensive Plan. Therefore, the Applicant must apply to rezone 
the entire Bird Bay PUD in order to put any density on the Golf Course.  

II.  Comments on Applicant’s Narrative: 

Bird Bay PUD- Hawks Run Amendment –  

The proposed Hawks Run amendment to the Bird Bay PUD is comprised of the existing 
34 acre golf course property within the 198.6 acre Bird Bay PUD. The applicant proposes 
to redevelop the existing golf course with up to seventy (70) residential villas, an amenity 
area to serve the new residences, a redesigned twelve (12) hole golf course, and updated 
golf course amenities including a putting course and a new clubhouse with pro shop 
and restaurant.  

BBCA COMMENT:  The Applicant’s statement regarding the use (villas) is 
inconsistent with the proposed Amendment Plan, which describes the 
development as single family lots. The claims regarding the golf course are 
unsupported by the “Amendment Plan,” which does not show any hole 
locations or configurations, no new clubhouse, no details for the “putting 
course,” and no location or footprint for the “new clubhouse with pro shop 
and restaurant.”  

While an amenity area is designated on the “Amendment Plan” no details 
are provided for the nature or type of amenities to be constructed, or whether 
it will include impervious area, or have parking.  

While a golf course is a permitted use in a PUD, and a restaurant might be 
an accessory use to a golf course, it is impossible to determine that the 
proposed restaurant will be accessory, rather than a primary commercial 
use, without actual footprints, square footages and other information about 
the restaurant. If the restaurant is a primary use, it which would have to be 
specifically located and described in the Amendment Plan, and would 
require separate analysis for parking, trip generation, and other aspects of 
the approval. A commercial restaurant use within the golf course is NOT 
currently authorized under the 1992 DMP or 1977 Master Plan.1 

 
1  The staff should determine the restaurant is not accessory if its trip or parking 
generation exceeds that of the golf course/pro shop. With respect to traffic, the pm peak 
trip generation for the golf course would be about 7.5 based on 26.4 acres. A “quality” 
restaurant generates over 7 pm peak trips per 1,000 square feet, while “fast casual” 
restaurant generates over 14. With respect to parking, a golf course requires 3 spaces 
per hole under the Zoning Code, so a total of 18 (it is currently under-parked). The 
Zoning Code requires a restaurant to provide 1 space for every 3 seats, so 18 spaces 
could support 54 seats; at 15 square feet per occupant (per Fla. Building Code) under 
the building code, that is about 810 square feet – with a kitchen, still less than 1,200 
square feet.  
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Furthermore, construction of a commercial restaurant could not be “open 
space”, so the area for the building and any associated parking must be 
removed from the open space calculations. 

The Application and Narrative is replete with obvious errors. Here, the 
Applicant describes the golf course property as 34 acres in the “Amendment 
Plan.” However, the included survey demonstrates the golf course is only 
33.31 acres, and that area is also reflected on the application page. The 
Applicant therefore overcounted the open space is overcounted by at least 
.69 acres, and the remaining golf course under the Application will be 25.75 
acres, not 26.44 – before taking out for the pro shop, parking, and other 
impervious areas.  

That is more important because the area of many of the other open spaces 
areas identified in the Amendment Plan (and the 1992 DMP”) are 
demonstrably inaccurate, include areas that do not qualify as open space 
(and did not in 1977 and 1992), and some of those areas may have been 
double counted. In other words, the area within the Bird Bay PUD (as 
defined in the 1977 Master Plan and depicted in the 1992 DMP) does not 
contain 109.9 acres of open space.  

The proposed residential development will be limited to two (2) separate development 
pods, one on the front side of the golf course and one on the back side of the golf course.  
Each development pod will have direct access from Bird Bay Drive. The development 
pods have been located on the interior of the golf course in order to preserve golf 
course/open space views for existing residents of the Bird Bay PUD.  Please see attached 
proposed Bird Bay PUD Hawks Run amendment plan dated March 31, 2022.  

BBCA COMMENT:  The Applicant’s claim that the proposed design will 
“preserve golf course/open space views for existing residents” is refuted by 
the “Amendment Plan.” Many of the new homesites will be 50’-75’ from 
existing homes, though the measurements are difficult due to the 
Applicant’s complete failure to provide lot locations or any dimensions. In 
addition, the Narrative and Amendment Plan lack any lot development 

standards (lot size, width, setbacks, height). That failure makes it 
impossible to determine the compatibility of the proposed residential 
structures and violates Strategy LU 1.2.16.3 (“Development standards 
including bulk development standards and housing types are designated 
at the PUD Zoning level.”). 

The Bird Bay PUD has an extensive development history dating back to 1972.  The 
development plan has been modified over the years with the most recent amendment to 
the Development Master Plan (DMP) in 1992. The 1992 DMP consisted of a modification 
to the “Bird Bay Villages” development by then developer Ramar. This 1992 DMP noted 
the existence of 200 existing development units prior to “Bird Bay Villages” and 998 
approved units, for a total of 1,198 approved units (6.03 units per acre) for the Bird Bay 
PUD.  At the time of the 1992 DMP, Ramar programmed 826 of the 998 approved units 
leaving 172 approved unbuilt dwelling units.  

BBCA COMMENT:  This statement is misleading and incomplete. The 1992 
DMP identified 1198 total units as having approved, but also specifically 
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designated the areas in which units could be developed (as did the 1977 
Master Plan). The 1992 DMP also identified (and required) 55% open space, 
including the entire golf course.  Critically, the record demonstrates that the 
approval of the 1977 Master Plan was conditioned on permanently 
protecting the golf course from future development. See Planning 
Commission Minutes, October 17, 1977; November 14, 1977, Developer’s 
Agreement dated December 21, 1977, and Deed to Golf Course dated 
January 27, 1983 (restricting property to golf course uses).  

The 1992 DMP added units back to parts of Bird Bay VI from which the 
Developer had previously lessened the density – a back and forth that 
started in 1989. The Developer recognized and agreed in 1989 that if the 
development sites were built out without using the entire density, that 
density would be lost – See Planning Commission Minutes, October 3, 1989 
(chaired by J. Boone).   

The PUD Regulations in effect when the Amended Annexation Agreement 
was approved, and the standards for rezoning amendments today, made 
the Developer’s representations in 1977 (and later) binding stipulations on 
the development of the Bird Bay PUD. With respect to any rezoning, LDC § 
86-47 states:  

Restrictions, stipulations and safeguards attached to an 
amendment or supplement may include but are not limited to 
those necessary to protect adjacent or nearby landowners from 
any deleterious effects from the full impact of any permitted 
uses, limitations more restrictive than those generally applying to 
the district regarding density, height, connection to central water 
and sewer systems, and stipulations requiring that development 
take place in accordance with a specific site plan…. In cases 
where stipulations, restrictions or safeguards are attached, all 
representations of the owner or his agents at public hearings 
shall be deemed contractual and may be enforced by suit for 

injunction or other appropriate relief. All conditions, restrictions, 
stipulations and safeguards which are a condition to the granting 
of the change in zoning district shall be deemed contractual and 
may be enforced by suit for injunction or other appropriate relief. 

(emphasis added). 

While the 2017 Comprehensive Plan established the Mixed Use Residential (MUR) land 
use designation to be placed on all existing PUD zoned properties, and the MUR land 
use limits PUD development to 5.0 units per acre, Comprehensive Plan Strategy LU 
1.2.16.5 provides that previously approved PUD’s, such as the Bird Bay PUD, shall be 
permitted to retain their currently approved density (6.03 units per acre).    

BBCA COMMENT:  Again, this statement is misleading and incomplete. 
Comprehensive Plan Strategies LU 1.2.16.5 and LU 1.2.21 state:  

Previously approved PUD developments exceeding the standards of 
this Strategy shall be permitted to retain their currently approved 
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density and intensity, open space percentage provisions, and other 
previously approved development standards. 

The open space percentage requirement per the 1992 DMP is 55%, while the 
1973 Annexation Agreement promised to maintain 56%. The  “other 
approved development standards” included protecting the open space 
comprising the golf course permanently from redevelopment, as 
demonstrated by: (1) the LDC ordinances at the time the Amended 
Annexation Agreement and 1977 Master Plan were approved, and ever 
since; (2) the specific representations made by the Developer to the City at 
the time, as identified in the Developer’s Agreement and statements to the 
Planning Commission in multiple meetings; and (3) the Golf Course 
Restriction in the 1983 Golf Course Deed.  

In addition, the previously approved standards include the 1973 Annexation 
Agreement, as amended by the 1977 Amended Annexation Agreement, 
1977 Master Plan and 1992 DMP, which specifically delineated the areas in 
which development would occur, the types of development allowed, the 
footprints of any residential development, and designated the golf course for 
that use.  

The Applicant cannot pick and choose which development standards are 
binding (density) and which can be ignored (open space, protect golf course, 
establish development areas). The “approved density” was limited to the 
approved development areas and conditioned upon providing all of the open 
space shown on the Master Plan, including the entire golf course.  

Because the Applicant seeks to put density outside the previously approved 
development areas and seeks to reduce the previously approved (and 
protected) golf course and 55% open space, the Application cannot rely on 
Strategy LU 1.2.16.5 or 1.2.21 to “grandfather” the density and allow it to 
be applied within the golf course.   

With the addition of the seventy (70) proposed residential units for the Hawks Run 

amendment to the Bird Bay PUD, the overall project density will be 5.52 units per acre, 
below the currently approved density of 6.03 units per acre.  All other requirements of 
the Bird Bay PUD will be maintained, including the minimum PUD open space 
requirement of 50%.    

BBCA COMMENT:  Again, misleading, incomplete, and incorrect. The 
“requirements of the Bird Bay PUD” include maintaining 55% open space 
depicted in the 1977 Master Plan and 1992 DMP (also promised in the 1973 
Annexation Agreement and the 1977 Developers Agreement), including the 
entire golf course, and locating development in the identified development 
areas, that is, the density was approved not for the entire PUD, but for the 
specific locations depicted on the Master Plan and DMP. The other 
requirements of a PUD have not been maintained.  

The LDC, including the Section 20A referenced in [the Amendment to the 
Annexation Agreement and the Developer Agreement], Section 20-20, in 
effect in 1978, when the property was rezoned to PUD, and the current 
Section 86-130(j)(3) require that  
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Land in a PUD designated as open space will be restricted by 
appropriate legal instrument satisfactory to the city attorney 
as open space perpetually, or for a period of not less than 99 
years. Such instrument shall be binding upon the developer, his 
successor and assigns and shall constitute a covenant running with 
the land, and be in recordable form. 

(emphasis added). 

As documented above, during the approval process for the 1977 Master 
Plan, Amended Annexation Agreement, and Developer Agreement the 
Developer repeatedly promised to provide and record restrictions to prevent 
the golf course from being redeveloped. The Planning Commission minutes 
demonstrate the Master Plan would not have been approved without that 
commitment. Therefore, the entire golf course was to be protected under the 
governing provisions of the LDC and the relevant agreements. The obligation 
to protect the open space designated in the 1977 Master Plan requirement 
applies today: if the Applicant is a successor to the developer with the right 
to change the PUD, the Applicant is obligated to record the instrument 
designating and restricting the entire golf course as open space.  

The proposed Hawks Run amendment to the Bird Bay PUD is consistent and compatible 
with the existing neighborhood with regard to density, building heights, setbacks and 
character of use and is consistent with all applicable elements of the Comprehensive 
Plan and therefore, approval is hereby requested.   

BBCA COMMENT:  The Application is not consistent with the standards and 
requirements applicable to the Bird Bay PUD, which authorized up to 1,198 
total units, based on their location and configuration as depicted on the 1977 
Master Plan and the provision of the open space, including the golf course, 
which was specifically required (and agreed) to be protected from 
redevelopment.  

Because the Application fails to provide any description of the proposed lot 
sizes, lot widths, setbacks, height, building /unit types and configuration, 
and layout, no conclusion can be reached regarding the compatibility of the 
residential development – and the Application violates Strategy LU 
1.12.16.3 [and is inconsistent with the LDR definition of PUD, which requires 
a PUD to include “comprehensive and detailed plans which include … site 
plans floor plans and elevations… and detailed plans for other uses and 
improvements on the land as related to the buildings….”)  

Because the Application fails to provide any description of the redeveloped 
golf course, it is impossible to determine whether adequate provision has 
been made for recreation and open space. Because the Application fails to 
make any provision for protecting the golf course (as open space or as a 
functioning golf course), it is impossible to determine that the golf course will 
provide recreational opportunities or act as a buffer, and also whether the 
open space requirements are met.  

Because the Application fails to provide any physical description and 
configuration of the proposed pro-shop/clubhouse/restaurant, it is 
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impossible to determine the impact of that development on open space, 
permitted uses, compatibility, parking, and traffic circulation.  

For all of those reasons, the Application is not consistent with the PUD 

provisions of the Comprehensive Plan, including Strategy LU 
1.2.16.3, 1.2.16.4, 1.2.16.5, and 1.2.16.6. Moreover, the application 

is not “grandfathered” under Strategies LU 1.2.16.5 and 1.2.21 
because it does not comply with the previously approved open space 

percentage and the designated development areas – and therefore 
must comply with the current plan and LDC requirements. In addition, the 
Application does not demonstrate that it meets the compatibility 

requirements of Strategy LU 8.2 (see response to Applicant’s 
statement regarding the review criteria in Sec. 86-47(1)(a)).  

Because the Application is covered by Strategies LU 1.2.12.5 and 1.2.21, it 
must comply with the current density and open space requirements of the 
Comprehensive Plan and LDC or be processed as a new PUD application 
pursuant to LDR Sec. 89-130(v).  It does not meet the current density and 
open space requirements. 

The density of the Bird Bay PUD, today and under the Application, exceeds 
the 4.5 units/acre allowed for a PUD under LDC Sec. 86-130(g) and (j), and 
the 5 units/acre allowed under the Comprehensive Plan by Strategies 
1.2.16.6.a and 1.2.16.7.  

Apart from being measured incorrectly, much of the open space included in 
the 1992 DMP and the 1997 Master Plan does not comply with current (and 
prior) LDC requirements, which exclude most area between and around 
buildings, submerged lands, parking and streets. Even if the submerged 
lands, the entirety of the various recreation parcels (including buildings and 
impervious areas like pools and tennis courts), and the golf course are 
included, the open space within the original PUD area appears to fall short 
of the required 50%. Furthermore, the proposed reduction in the amount of 
open space will result in the total pervious area within the open space 
(including golf course buildings, parking, and the impervious areas in the 
clubhouse parcel) exceeding the 5% limit imposed by the LDR definition of 
open space.  

For those reasons, the Application does not comply with the current 
regulations and comprehensive plan provisions. As a result, the 

Application does not fall under the permitted “change in plans” 
provision in LDC § 86-130(v) because the Planning Commission and 

City Council cannot find the “changes are in accord with all 

regulations in effect when the changes are requested and the intent 
and purpose of the comprehensive plan in effect at the time of the 

proposed changes.” Therefore, the Application must proceed as a 
new PUD rezoning for the entire Bird Bay PUD.   

Any new PUD rezoning would have to encompass all of Bird Bay, and 
the “unified control” provisions would require, at least, the various 
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Associations that representative the lands within Bird Bay to 
consent to the Application.  

 

III.  Comments on Applicant’s Responses to Rezoning 

Standards in Sec. 86-47 
General note:  The Applicant asserts that the proposed amendments to the Master 
Plan do not constitute a change in zoning. That is not correct. In a PUD, the graphic 
component of the Master Plan and other descriptions/limitations on the development 
approved are integral components of the zoning and zone district specifically tailored 
to the specific property/development project. Any change to the location or amount of 
open space, or the location of development areas, is a change to the PUD zoning.   

 

1.a – The Application is NOT in compliance with the Comprehensive Plan.  
Specifically:  

1) The Application does not comply with Strategy LU 1.2.16.3 because it does not 
provide the required housing types/development standards, including lot sizes, 
lot widths, setbacks, lot coverage, and height.  

2) The Application does not comply with Strategy LU 1.2.16.5 for a “previously 
approved PUD” because it violates the established and approved open space 
percentage, the development standards for open space, and the approved location 
and types of development.  

3) The Application does not comply with Strategies LU 1.2.16.4 and 1.12.16.7 
because the density exceeds 5 dwelling units per acre and the Application does 
not comply with Strategy 1.2.16.5. 

4) The Application does not comply with the 50% open space requirement of 
Strategies LU 1.2.16.6(c) and 1.2.16.7. Prior measurements of open space areas were 
inaccurate and included areas not meeting the definition of open space (in 1977 or 
today). Prior measurements of the open space did not evaluate the 5% limit on 

impervious areas, which appear to be violated by the existing Clubhouse Area, 
boardwalk, golf course structures and parking – and which would be exacerbated by a 
larger clubhouse/restaurant and additional parking, and also by the proposed “putting 
area” if it is carpet rather than grass. The 50% open space requirement appears to be 
violated today and the Application would further reduce the open space below 50%.  

5) The Application does not comply with the compatibility requirements of 
Strategy LU 8.2 because the character and design of this infill project are not 
compatible with the existing neighborhood and the established plan of 
development for the Bird Bay PUD.  

a)  The Application puts new residential units in close proximity to existing residential 
units and deprives those existing residential units of their longstanding, vested, and 
protected open space and buffering. 

b)  The Application eliminates golf course open space that was integral to the approval 
of the overall project density and which the original developer promised, and was 
required, to protect in perpetuity.  
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c)  The Application dramatically alters the internal pattern of development, open space 
and buffering within the community in a manner that is not consistent with the existing 
development.  

d)  The Application and Amended Plan do not describe or limit the type, height, setbacks, 
or other characteristics of the residential uses as necessary to analyze their impacts on 
other nearby residential uses, which will be in close proximity.  

e) The Application and Amended Plan provide for a new “amenity area” but do not 
describe or limit the types of activities, parking, lighting, hours, or other aspects the 
amenity area to ensure it will be compatible with the existing residential uses. 

f)  The Application asserts there will be a new and expanded pro shop and restaurant, 
but do not establish and standards for their location, size, lighting setbacks, hours of 
operation, outdoor entertainment, and parking therefore cannot be considered 
compatible or buffered from the nearby residential uses.  

1.b – The Application would change the land use pattern and create additional 
adverse impacts. Any change to an established PUD is a change in zoning, and any 
change not expressly contemplated at the time of its initial approval may change the 
existing land use pattern. In this case, future development within the golf course was 
specifically rejected in the course of considering the original application.  The proposed 
Master Plan amendment is a change in the Bird Bay PUD that will adversely alter the 
existing land use pattern because  

1) It places residential development with the established golf course/open space area 
within the approved PUD, which is required to remain intact as part of the original terms 
of the approval. The proposed residential development will be located in close proximity 
to the existing residential uses, eliminating the existing pattern of large open space 
buffers.  

2) It changes the original, approved pattern and location of residential development 
areas within the approved PUD.   

3) It proposes a new commercial restaurant within the PUD with no provisions or limits 
on size, setbacks, buffering or parking.  

1.c – The Application changes the relationship between the Bird Bay PUD and 

adjacent uses by lessening the open space and adding new development areas, 
though it does not turn the Bird Bay PUD into an isolated district.  

1.d – The Application proposes development of “approved units” which will result 
in increased impacts to public facilities because (i) any units beyond what has been 
constructed were waived and abandoned, and (ii) the proposed single family uses have 
greater impacts than the multi-family units originally approved. Both will result in 
greater loads on schools, utilities and streets which the Applicant has neither calculated 
nor addressed.  

1.e – The current boundaries of development areas and open space within the PUD, 
which the Applicant seeks to change, are not illogically drawn.  The proposed 
changes are inconsistent with the logic and design of the entire Bird Bay PUD.  

1.f – Changed conditions do not make the proposed change necessary. The 
application simply reflect the prior and current owner’s desire to make a windfall profit 
by radically altering the established plan of development to develop residential units on 
planned, committed, and protected open space within the Bird Bay PUD.  
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1.g – The proposed change will adversely affect living conditions in the 
neighborhood, particularly for all the residential units near the two development pods 
by eliminating open space and locating residential structures in close proximity, and 
will adversely affect the entire Bird Bay neighborhood by eliminating open space and 
violating the original development design with single-family homes  

1.h – The Applicant has not shown there will be no adverse impact to public safety 
because the Application does not include a traffic circulation, parking or other study of 
how the increased trips from the residential and restaurant uses will affect safety, 
particularly because Bird Bay has no sidewalks along Bird Bay Drive.  

1.i – The Applicant has not demonstrated the proposed change will not create a 
drainage problem. The Bird Bay stormwater system is a pre-regulatory system with no 
existing SWFWMD or FDEP permit and therefore the entire system will have to obtain a 
Environmental Resource Management Permit (ERP). The Application will add close to 
7.6 acres of impervious surface to the existing drainage system from the new residential 
areas alone – more, when the increased footprint and parking for the pro 
shop/restaurant is considered. The Applicant has provided no analysis or information 
demonstrating how and whether runoff from the development will be managed, and 
whether the means for managing it will create adverse impacts on the existing 
community. Furthermore, it is clear that the Applicant does not intend the HOA to own 
the golf course, which leaves open the question of who will serve as the responsible 
party/operating and management entity for the revised/permitted surface water 
management system.  

1.j – The Applicant has not demonstrated that the change will not reduce light and 
air to adjacent areas because it has not provided any development standards for the 
residential units and pro shop/restaurant that will be in close proximity to existing 
residences. 

1.k – The Application will adversely affect property values within Bird Bay, 
particularly for those existing units which will have golf course views replaced with new 
residential or commercial buildings.  

1.l – The change will be a deterrent to the improvement of adjacent properties, 
particularly those units adversely affected by their loss of golf course views.  

1.m – The change will constitute a grant of special privilege to the Applicant, 
because it completely alters the established plan of development and converts portions 
of the protected open space to residential uses for the sole benefit and profit of the 
Applicant.  

1.n – There Applicant DOES propose a change in the existing Bird Bay PUD zoning 
by modifying the Master Plan and the established, vested, and protected plan of 
development. There are no substantial reasons why the golf course cannot be used 
in accord with the existing zoning, and the golf course is protected open space that 
cannot be developed.  

1.o – The change is out of scale with the needs of the neighborhood because it 
converts existing, protected open space into residential development, creates new 
development areas within the PUD, and violates the established and approved plan of 
development.  

1.p – There are areas within the city already zoned for the proposed residential 
uses.  
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IV. Additional BBCA Comments on Application 

Materials: 

1) The Application does not satisfy the Florida law requirements for 

amending an established PUD, as set forth in City of New Smyrna Beach 
v. Andover Development Corporation, 672 So. 2d 618 (Fla. 5th DCA 1996), 

which states:  
This approved plan became an integral part of the R–R PUD zone; there is no R–

R PUD zoning classification separate and distinct from a previously 
approved specific project plan. 

It is important to emphasize the distinction between a PUD classification and the 
normal zoning districts. Unlike a normal construction project which is 
designed to fit within the fixed parameters (setbacks, maximum lot coverage, 
height limitations, etc.) of a normal zoning classification, the PUD concept is 
flexible and permits the developer to present a plan covering a large tract 
(fifty-five acres in this case) which is unique and which meets the 
developer's concept of the best use of the particular area. The developer may 
suggest high-rise buildings in order to permit greater open space. But in any 
event, the height of the buildings must be in harmony with the rest of the 
proposed development and the surrounding area. The plan submitted 
incorporates the developer's recommendation as to what the setbacks, the 
percentage of open space, the height of buildings, etc. should be and, once 
accepted by the governmental agency, these recommendations become fixed as 
the PUD classification is molded over and around the approved plan. The PUD 
classification, therefore, although flexible in concept, becomes rigid in 
application. 

And because of this distinction, unlike a normal zoning classification, there 
remains no “unused” development authority in the PUD. For example, if one 
builds a home twenty-five feet high in a residential zone that permits thirty-five 

foot structures, such owner may expect to be able to “add on” at a later date up 
to the height limitation. But once a PUD is approved, there remains no unused 
authority. Therefore, if the plan is to be subsequently amended, the PUD 
classification, by necessity, must also be amended. In order to justify such 
amendment, the plan as modified must remain compatible with the balance 
of the project and the surrounding area. It should be the type of amendment, 
taking into account the changing conditions, that would have been 
approved in the first instance. 

City of New Smyrna Beach, 672 So. 2d at 620 (emphasis added). This critical standard 
needs to be considered in reviewing and applying LDR Sec. 86-130(v).  

2) The Application violates critical substantive and procedural provisions of 

the Land Development Regulations.  

a. The Applicant has not demonstrated unified control or a development 
agreement covering the entire Bird Bay PUD, as required by LDR Sec. 86-
130(k). Unified control or consent from the entire PUD is required because the 
Application seeks to alter the entire approved and established scheme of 
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development and eliminate required and protected open space and therefore 
amends the entire Bird Bay PUD. 

b. The Application would result in the Bird Bay PUD exceeding the maximum 
density of 4.5 dwelling units per acre, in violation of LDR Sec. 86-130(j)(1) and 
is not otherwise grandfathered under the Comprehensive Plan.  

c. The Application converts and eliminates existing, approved open space that 
must be restricted for at least 99 years pursuant to LDR Sec. 86-130(j)(3), as 
was promised by the developer when obtaining the Annexation Agreement and 
Master Plan approval in 1977, and also when the deed to the golf course was 
recorded in 1983.  

d. The Applicant has not demonstrated that there is, or will be, at least 50% open 
space, as required by LDR Sec. 86-130(j)(1).  

e. The Applicant has not demonstrated that the impervious areas within the open 
space in the PUD will not violate the 5% limit imposed in the LDR definition.  

f. The Application’s Amendment Plan does not depict lot lines/footprint 
designations, parking areas, residential and commercial uses, and 
use/development standards for the proposed new residential units or for the 
proposed new pro shop/restaurant within the golf course, as required by LDR 
Sec. 86-130(t)(3)(c)(4), and inherent in the definition of Planned Unit 
Development set out in Sec. 86-570. 

g. The Application has not analyzed the sufficiency of the existing water and sewer 
infrastructure to handle the increased loads of the proposed residential and pro 
shop/restaurant uses, as required by LDR Sec. 86-130(m) and (s).  

h. The Application does not demonstrate that the proposed residential and pro 
shop/restaurant uses will comply with the City’s parking standards and codes, 
as required by LDR Sec. 86-130(q).  

i. The Application’s Amendment Plan does not include accurate or complete 
tabulations of acreages for different uses within the Bird Bay PUD, as required 
by LDR Sec. 86-130(t)(3)(c)(6), and therefore does not include accurate or 
complete tabulations of the relationship of the Bird Bay PUD land use intensity 
and the numbers and types of development, as required by LDR Sec. 86-
130(t)(3)(c)(6).  

i. The open space in the PUD is NOT 109.9 acres, as stated in the 1992 
DMP and the Amended Plan.  

ii. The impervious areas within the existing open space appear to exceed 
5%, and the removal of additional open space would make that violation 
worse.  

j. The Application does not put the Golf Course into common ownership, as 
required for Open Space by the definition of open space set out in LDR Sec. 86-
570, and does not restrict the golf course to open space use as required by LDC 
Sec. 86-130(j)(1) and (3).  

k. The Declaration of Covenants provided is clearly inadequate and inapplicable to 
demonstrate how open space, recreational areas, and infrastructure will be 
protected, operated and managed, as required by LDR Sec. 86-130(k)(2):  

i. The Declaration is clearly for some development located within 
unincorporated Sarasota County, not the development within the City of 
Venice proposed in the application.  

ii. The Declaration is for only 4 lots (see Recital B), not the 70 proposed in 
the Application.  
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iii. The Declaration does not address the golf course land or operations.  
iv. The Application mentions villas – attached homes – but there are no 

provisions in the Declaration for common wall or roof maintenance or 
other issues associated with villa development.  

v. The Declaration discusses but does not identify recreation facilities.  
The Applicant clearly submitted a “pro forma” declaration for some other project without 
any regard to whether it addresses the requirements of the LDC.  
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APPLICABLE PROVISIONS OF THE LAND DEVELOPMENT REGULATIONS/ZONING 

CODE AND COMPREHENSIVE PLAN 

Land Development Regulations/ Zoning Code 

Sec. 86-47. - Amendments to the land development code. 

 

(g)  Restrictions, stipulations and safeguards. 

(2)   Restrictions, stipulations and safeguards attached to an amendment or 

supplement may include but are not limited to those necessary to protect adjacent or 
nearby landowners from any deleterious effects from the full impact of any permitted 
uses, limitations more restrictive than those generally applying to the district regarding 
density, height, connection to central water and sewer systems, and stipulations 
requiring that development take place in accordance with a specific site plan. The city 
council may also stipulate that the development take place within a given period of time 
after which time public hearings will be initiated and the district returned to the original 
designation or such other district as determined appropriate by city council in 
accordance with the comprehensive plan. In cases where stipulations, restrictions or 
safeguards are attached, all representations of the owner or his agents at public 
hearings shall be deemed contractual and may be enforced by suit for injunction 
or other appropriate relief. All conditions, restrictions, stipulations and safeguards 
which are a condition to the granting of the change in zoning district shall be 
deemed contractual and may be enforced by suit for injunction or other 
appropriate relief. 

(emphasis added). 

Sec. 86-130. - PUD planned unit development district 

… 

(g)  Maximum residential density. Maximum number of dwelling units per acre in 
PUD districts is 4.5. 

… 

(j)  Land use intensity; open space; dedication of land for municipal uses. 

(1)   In a PUD a maximum density of 4.5 dwelling units per gross acre shall be 
allowed, provided that such maximum density may be varied by city council, after 

recommendation by the planning commission, where a showing is made that such 
maximum density is inappropriate based upon the intensity and type of land use 

in the immediate vicinity and the intent of the comprehensive plan for the area 
requested. A minimum of 50 percent of the PUD shall be open spaces. 

.. 

(3)   Land in a PUD designated as open space will be restricted by appropriate 

legal instrument satisfactory to the city attorney as open space perpetually, or 
for a period of not less than 99 years. Such instrument shall be binding upon the 
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developer, his successor and assigns and shall constitute a covenant running 
with the land, and be in recordable form. 

 

(k)  Evidence of unified control; development agreements. All land in a PUD shall be 

under the control of the applicant, whether that applicant is an individual, 
partnership or corporation or a group of individuals, partnerships or corporations. The 

applicant shall present firm evidence of the unified control of the entire area 
within the proposed PUD.  

… 

(t)(3) –  Materials to be submitted . In addition to information required for application 
for rezoning, the applicant shall submit the following materials or data:  

a.  Evidence of unified control of the proposed PUD and the agreements required by 
this chapter.  

b.  A statement of the land use intensity sought for the PUD and supporting evidence 
or documentation as the applicant may feel is pertinent to enable the planning 
commission and city council to determine whether or not the land use intensity rating 
requested is reasonable and proper.  

c.  A master plan containing the following:  

1.  The title of the project and the names of the professional project planner and the 
developer.  

2.  Scale, date, north arrow and general location map.  

3.  Boundaries of the property involved, and all existing streets, buildings, 
watercourses, easements, section lines and other existing important physical features 
in and adjoining the project.  

4.  Master plan locations of the different uses proposed, by dwelling types, open 
space designations, recreational facilities, commercial uses, other permitted 
uses, and off-street parking and off-street loading locations.  

5.  Master plan showing access and traffic flow and how vehicular traffic will 
be separated from pedestrian and other types of traffic.  

6.  Tabulations of total gross acreage in the development and the percentages 

thereof proposed to be devoted to the several dwelling types, other permitted 
uses, recreational facilities, streets, parks and other reservations.  

7.  Tabulations demonstrating the relationship of the development to proposed land 
use intensity and proposed numbers and types of dwelling units.  

8.  Where required by the planning commission, an ecological survey in accordance 
with the standards of the state department of environmental protection and the water 
and navigation control act of the county, as they may from time to time be amended. 
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(v)  Changes in plans. Changes in plans approved as a part of the rezoning to PUD 
may be permitted by city council upon application by the developer or his 
successors in interest, and after a recommendation from the planning 

commission, but only upon a finding that any such changes are in accord with 
all regulations in effect when the changes are requested and the intent and 

purpose of the comprehensive plan in effect at the time of the proposed change. 
Changes other than those indicated shall be processed as for a new application for PUD 
rezoning. 

 

(x)  Previously approved developments. Where, on the effective date of the ordinance 
from which this chapter is derived, there exists an annexation agreement between a 
property owner and the city establishing the right for certain development, and where 
the property which is the subject of the agreement is thereafter classified PUD, then the 
sections of the agreement delineating the physical development of the property 

shall be construed as meeting the requirements for an application for PUD 
zoning. Final development plans in accordance with this Code and applicable 
subdivision design standard regulations shall be required for all phases not approved 
for construction prior to the effective date of the ordinance from which this chapter is 
derived. 

(emphasis added). 

Sec. 86-570. – Definitions 

Open space means property which is unoccupied or predominantly unoccupied by 

buildings or other impervious surfaces and which is used for parks, recreation, 
conservation, preservation of native habitat and other natural resources, or 

historic or scenic purposes. It is intended that this space be park-like in use. The 
term "unoccupied or predominantly unoccupied by buildings or other impervious 
surfaces," as used in this definition, shall mean that not more than five percent of the 
area of any required open space, when calculated by each area shall be occupied by 
such surfaces. Such open space shall be held in common ownership by all owners 

within the development for which the open space is required. Any property within 
20 feet of any structure (except accessory structures within the designated open 

space) or any proposed open space area having any dimension of less than 15 

feet, shall not be considered open space in meeting the requirements of this chapter. 
Where areas within a development are identified as native habitat, such areas shall be 
utilized to fulfill the open space requirements of this chapter. 

… 

Planned unit development district. A planned unit development district (PUD): 

(1)  Is land under unified control, planned and developed as a whole in a 
single development operation or approved programmed series of 
development operations for dwelling units and related uses and facilities; 

(2)  Includes principal and accessory uses and structures substantially 
related to the character of the development itself and the surrounding 
area of which it is a part; 
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(3)  Is developed according to comprehensive and detailed plans which 
include not only streets, utilities, lots or building sites and the like, 
but also site plans, floor plans and elevations for all buildings as 
intended to be located, constructed, used and related to each other, 
and detailed plans for other uses and improvements on the land as 
related to the buildings; and 

(4)  Includes a program for full provision of maintenance and operation 
of such areas, improvements, facilities and services as will be for 
common use by some or all of the occupants of the planned unit 
development, but will not be provided, operated or maintained at public 

expense. 
(emphasis added).  

 

Comprehensive Plan 

Strategy LU 1.2.16 - Mixed Use Residential (MUR)  

1.  Limited to existing and proposed properties zoned or proposed to be zoned PUD.  

2.  Consistent with the PUD Zoning, conservation and functional open spaces are 
required. See also Strategy OS 1.11.1 – Mixed Use Residential District Requirements.  

3.  Development standards including bulk development standards and 
housing types are designated at the PUD Zoning level.  

4.  A variety of residential density ranges are envisioned providing the overall 
density does not exceed 5.0 dwelling units per gross acre for the subject 
project/property.  

5.  Previously approved PUD developments exceeding the standards of this 
Strategy shall be permitted to retain their currently approved density and 
intensity, open space percentage provisions, and other previously approved 
development standards.  

6. Min/Max Percentages as follows: 

a) Residential: 95% / 100% 

b) Non-Residential: 0% / 5% 

c) Open Space (including both Functional and Conservation): 50% (min). Open 

Space shall be comprised of a mix of Functional and Conservation Open Space 
to achieve 50%, with either type being no less than 10%. For the purposes of this 

Strategy, Functional Open Space may include pubic and or private open space. 
… 

7. Intensity/Density: 

a) Residential Density: 1.0 – 5.0 
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Strategy LU 1.2.21 – Previously approved Planned Developments Previously 
approved Planned Developments including PUD and CMU developments exceeding the 
standards of this Strategy shall be permitted to retain their currently approved 

land use(s), density and intensity, open space percentage provisions, and other 
previously approved development standards. 
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Memorandum 

TO:  Roger Clark, Planning Director. 
FROM: Robert Lincoln, Esq. 
DATE:  August 31, 2022 
RE:  Application 22-26RZ – Bird Bay PUD – Comments on First Resubmittal  
 

 

 On August 12, 2022, Hawk’s Run Development submitted a First Resubmittal to 

Application 22-26RZ, which seeks to amend the Bird Bay PUD Master Plan to allow 

residential development on portions of the existing golf course/open space. Please see 

the following comments on the First Resubmittal.  

Comments on the Rezoning Standards in Sec. 86-47 

General Comments:  First, the Applicant asserts that the proposed amendments 

to the Master Plan do not constitute a change in zoning. That is not correct. In a PUD, 

the graphic component of the Master Plan and other descriptions/limitations on the 

development approved are integral components of the zoning and zone district 

specifically tailored to the specific property/development project. Any change to the 

location or amount of open space, or the location of development areas, is a change to 

the PUD zoning.   

Second, the Applicant claims it can rely on the density approved in the 1977 

Amended Annexation Agreement and the Master Plan that was approved with that 

Amendment, without also complying with the development areas and open space 

designations that were set out in that Master Plan. The Applicant’s position is internally 

inconsistent and should be rejected:  to the extent that there is any previously approved 

“unused density”, that density can only be used in the previously approved development 

areas and not in the designated open space areas.  

1.a – The Application is NOT in compliance with the Comprehensive Plan.  

Specifically:  

1) The Application does not comply with Strategy LU 1.2.16.3 because it 
does not provide the required housing types/development standards, 
including lot sizes, lot widths, setbacks, lot coverage, and height.  
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2) The Application does not comply with Strategy LU 1.2.16.5 for a 
“previously approved PUD” because it violates the established and approved 
open space percentage, the development standards for open space, and the 
approved location and types of development.  

3) The Application does not comply with Strategies LU 1.2.16.4 and 
1.12.16.7 because the density exceeds 5 dwelling units per acre and the 
Application does not comply with Strategy 1.2.16.5. 

4) The Application does not comply with the 50% open space requirement 
of Strategies LU 1.2.16.6(c) and 1.2.16.7. Prior measurements of open space 
areas were inaccurate and included areas not meeting the definition of open 
space (in 1977 or today). Prior measurements of the open space did not evaluate 

the 5% limit on impervious areas, which appear to be violated by the existing 
Clubhouse Area, boardwalk, golf course structures and parking – and which 
would be exacerbated by a larger clubhouse/restaurant and additional parking, 
and also by the proposed standalone miniature golf/putting course attraction, 
that would be constructed on impervious surfaces and covered with artificial turf. 
(see Popstroke Sarasota, www.popstroke.com  for the example that has been cited 
by the golf course manager). The 50% open space requirement appears to be 
violated today and the Application would further reduce the open space below 
50%.  

5) The Application does not comply with the compatibility requirements of 
Strategy LU 8.2 because the character and design of this infill project are 
not compatible with the existing neighborhood and the established plan of 
development for the Bird Bay PUD.  

a)  The Application puts new residential units in close proximity to existing 
residential units (particularly those in Unit 4) and deprives those unit owners of 
their longstanding, vested, and protected open space and buffering. The 
Application also puts a new and undefined pro shop/restaurant in close 
proximity to existing residences on White Pine . The relocated pro shop and new 
restaurant are associated with the new miniature golf/putting attraction use.  

b)  The Application eliminates golf course open space that was integral to 
the approval of the overall project density and which the original developer 
promised, and was required, to protect in perpetuity. Furthermore, the proposed 
(but not depicted) development of a miniature golf/putting attraction use, along 
with the relocated pro shop and new restaurant and required parking for those 
uses, will create additional impervious surface and further reduce the approved 
open space.  

c)  The Application alters the internal pattern of development, open space 
and buffering within the community in a manner that is not consistent with the 
existing development.  

d)  The Application and Amended Plan do not describe or limit the type, 
height, setbacks, or other characteristics of the residential uses as necessary to 
analyze their impacts on other nearby residential uses, which will be in close 
proximity.  

e) The Application asserts there will be a new and expanded pro shop and 
restaurant, and relocates the existing pro shop, but does not establish standards 

http://www.popstroke.com/
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for their lighting setbacks, hours of operation, outdoor entertainment, and 
parking. Those uses therefore cannot be considered compatible or buffered from 
the nearby residential uses.  

f) The Applicant is pursuing a separate and distinct miniature golf/putting 
attraction to be carved out of part of the golf course but which has not been 
included in the Master Plan. That use will create new compatibility issues related 
to noise, lighting, hours, and proximity, as well parking, and drainage issues that 
cannot be addressed because they are not included. 

1.b – The Application would change the land use pattern and create 
additional adverse impacts. Any change to an established PUD is a change in zoning, 
and any change not expressly contemplated at the time of its initial approval may change 

the existing land use pattern. In this case, approval of the 1977 Developer Agreement 
and changes to the Annexation Agreement was specifically conditioned on the 
developer’s promise that the golf course would be protected. The proposed Master Plan 
amendment is a change in the Bird Bay PUD that will adversely alter the existing land 
use pattern because  

1) It places residential development with the established golf course/open space 
area within the approved PUD, which is required to remain intact as part of the 
original terms of the approval. The proposed residential development will be 
located in close proximity to the existing residential uses, eliminating the existing 
pattern of large open space buffers.  

2) It changes the original, approved pattern and location of residential 
development areas within the approved PUD.   

3) It proposes a new commercial restaurant within the PUD with no provisions or 
limits on size, setbacks, buffering or parking. The Applicant has suggested that 
a restaurant could be accessory to the pro shop or golf course but has not 
provided sufficient information to demonstrate that this new use would in fact be 
accessory.  

4) In addition, the Applicant is proposing – but not in the Application – to convert 
portions of the golf course to a distinct miniature golf/putting attraction. Even if 
considered a permissible use, it is a new and distinct use and conversion of the 
golf course open space and should be included in the Master Plan amendment. 
A miniature golf/putting attraction would have its own compatibility, drainage, 
parking, and related  issues that must be addressed in the Master Plan.  

1.c – The Application changes the relationship between the Bird Bay PUD 
and adjacent uses by lessening the open space and adding new development areas, 
though it does not turn the Bird Bay PUD into an isolated district. No buffering appears 
to be proposed to protect the new residences from the adjacent commercial development 
to the south.  

1.d – The Application proposes development of “approved units” which will 
result in increased impacts to public facilities because (i) any units beyond what has 
been constructed were waived and abandoned, and (ii) the proposed single family uses 
have greater impacts than the multi-family units originally approved. Both will result in 
greater loads on schools, utilities and streets which the Applicant has neither calculated 
nor addressed.  
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1.e – The current boundaries of development areas and open space within 

the PUD, which the Applicant seeks to change, are not illogically drawn.  The 
proposed changes are inconsistent with the logic and design of the entire Bird Bay PUD.  

1.f – Changed conditions do not make the proposed change necessary. The 
application simply reflect the prior and current owner’s desire to make a windfall profit 
by radically altering the established plan of development to develop residential units on 
planned, committed, and protected open space within the Bird Bay PUD.  

1.g – The proposed change will adversely affect living conditions in the 
neighborhood, particularly for all the residential units near the two development pods 
by eliminating open space and locating residential structures in close proximity, and 
will adversely affect the entire Bird Bay neighborhood by eliminating open space and 
violating the original development design with single-family homes  

1.h – The Applicant has not shown there will be no adverse impact to public 
safety because the Application does not include a traffic circulation, parking or other 
study of how the increased trips from the residential and restaurant uses will affect 
safety, particularly because Bird Bay has no sidewalks along Bird Bay Drive.  

1.i – The Applicant has not demonstrated the proposed change will not 
create a drainage problem. The Bird Bay stormwater system is a pre-regulatory system 
with no existing SWFWMD or FDEP permit and therefore the entire system will have to 
obtain a Environmental Resource Management Permit (ERP). The Application will add 
undefined impervious surface to the existing drainage system from the new residential 
areas alone – more, when the miniature golf/putting attraction use and the increased 
footprint and parking for the pro shop/restaurant is considered. The Applicant has 
provided no analysis or information demonstrating how and whether runoff from the 
development will be managed, and whether the means for managing it will create 
adverse impacts on the existing community. Furthermore, it is clear that the Applicant 
does not intend the HOA to own the golf course, which leaves open the question of who 
will serve as the responsible party/operating and management entity for the 
revised/permitted surface water management system.  

1.j – The Applicant has not demonstrated that the change will not reduce 
light and air to adjacent areas because it has not provided any development standards 
for the residential units and pro shop/restaurant that will be in close proximity to 
existing residences. A two-story structure at the proposed location could have 
significant adverse impacts to light and air to the nearby residential units.  

1.k – The Application will adversely affect property values within Bird Bay, 
particularly for those existing units which will have golf course views replaced with new 
residential or commercial buildings.  

1.l – The change will be a deterrent to the improvement of adjacent 
properties, particularly those units adversely affected by their loss of golf course views.  

1.m – The change will constitute a grant of special privilege to the Applicant, 
because it completely alters the established plan of development and converts portions 
of the protected open space to residential uses for the sole benefit and profit of the 
Applicant.  

1.n – There Applicant DOES propose a change in the existing Bird Bay PUD 
zoning by modifying the Master Plan and the established, vested, and protected plan of 
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development. The applicant has provided no evidence establishing substantial 
reasons why the golf course cannot be used in accord with the existing zoning, 
and the golf course is protected open space that cannot be developed.  

1.o – The change is out of scale with the needs of the neighborhood because 
it converts existing, protected open space into residential development, creates new 
development areas within the PUD, and violates the established and approved plan of 
development.  

1.p – There are areas within the city already zoned for the proposed 
residential uses. There is no need for this development.  

Comments on Critical Substantive and Procedural Provisions of the Land 
Development Regulations. 

1) The Applicant has not demonstrated unified control or a development 
agreement covering the entire Bird Bay PUD, as required by LDR Sec. 86-130(k). Unified 
control or consent from the entire PUD is required because the Application seeks to alter 
the entire approved and established scheme of development and eliminate required and 
protected open space and therefore amends the entire Bird Bay PUD. 

2) The Application would result in the Bird Bay PUD exceeding the maximum 
density of 4.5 dwelling units per acre, in violation of LDR Sec. 86-130(j)(1) and is not 
otherwise grandfathered under the Comprehensive Plan.  

3) The Application converts and eliminates existing, approved open space 
that must be restricted for at least 99 years pursuant to LDR Sec. 86-130(j)(3), as was 
promised by the developer when obtaining the Annexation Agreement and Master Plan 
approval in 1977, and also when the deed to the golf course was recorded in 1983.  

4) The Applicant has not demonstrated that there is, or will be, at least 50% 
open space, as required by LDR Sec. 86-130(j)(1).  

5) The Applicant has not demonstrated that the impervious areas within the 
open space in the PUD will not violate the 5% limit imposed in the LDR definition.  

6) The Application’s Amendment Plan does not depict lot lines/footprint 
designations, parking areas, residential and commercial uses, and use/development 
standards for the proposed new residential units or for the proposed new pro 
shop/restaurant within the golf course, as required by LDR Sec. 86-130(t)(3)(c)(4), and 
inherent in the definition of Planned Unit Development set out in Sec. 86-570. 

7) The Application has not analyzed the sufficiency of the existing water and 
sewer infrastructure to handle the increased loads of the proposed residential and pro 
shop/restaurant uses, as required by LDR Sec. 86-130(m) and (s).  

8) The Application does not demonstrate that the proposed residential, 

miniature golf/putting attraction and pro shop/restaurant uses will comply with the 
City’s parking standards and codes, as required by LDR Sec. 86-130(q). The 
Application’s Amendment Plan does not include accurate or complete tabulations of 
acreages for different uses within the Bird Bay PUD, as required by LDR Sec. 86-
130(t)(3)(c)(6), and therefore does not include accurate or complete tabulations of the 
relationship of the Bird Bay PUD land use intensity and the numbers and types of 
development, as required by LDR Sec. 86-130(t)(3)(c)(6). The open space in the PUD is 
NOT 109.9 acres, as stated in the 1992 DMP and the Amended Plan. The impervious 
areas within the existing open space appear to exceed 5%, and the removal of additional 
open space would make that violation worse.  
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9) The Application does not put the Golf Course into common ownership, as 

required for Open Space by the definition of open space set out in LDR Sec. 86-570, and 
does not restrict the golf course to open space use as required by LDC Sec. 86-130(j)(1) 
and (3).  

10) The Declaration of Covenants provided is clearly inadequate and 
inapplicable to demonstrate how open space, recreational areas, and infrastructure will 
be protected, operated and managed, as required by LDR Sec. 86-130(k)(2):  
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November 7, 2022 
 
City of Venice Planning Commission 
c/o Kelly Michaels, City Clerk  
401 W. Venice Ave. 
Venice, FL 34285 
 
RE:      Bird Bay Community Association, Inc. Objections to Application 22-26 RZ  

(Bird Bay PUD/Hawks Run Development). 
 
Dear Planning Commissioners: 
 

I represent the Bird Bay Community Association, Inc. (“BBCA”), which owns property within the 
Bird Bay PUD and represents all of the residential unit owners within the PUD. BBCA objects to the 
amendment to the Bird Bay PUD proposed by Hawks Run Development, LLC (“Hawks Run” or the 
“Applicant”) in Petition 22-26 RZ (the “Application”). For the reasons set forth below, the Planning 
Commission must recommend the City Council deny the Application.  

I. Legal Standards Applicable to the Application  

 The Application seeks a “development order” amending the Bird Bay PUD Master Plan. There is 
a binding statutory requirement for any development order approved by the City to be consistent with the 
City’s adopted Comprehensive Plan pursuant to § 163.3194, Florida Statutes. This requirement is further 
recognized and adopted in Venice Land Development Code (“LDC”), which states: 
 

No development order shall be issued under the provisions of the LDC unless determined 
to be consistent with the comprehensive plan. 

In recognition that the LDC has been and shall continue to be a major tool for the 
implementation of land use and development policies, land development applications 
requiring public hearing before the city council or planning commission shall be required 
to affirmatively establish the manner in which the development proposal and/or requested 
change in land use is consistent with the comprehensive plan. 

LDC § 86-32.  
 
 Therefore, the Application must comply with all applicable Objectives and Strategies set out in 
the Comprehensive Plan, and the burden is on Hawks Run to prove the Application is consistent with the 
Comprehensive Plan. In addition, the Application must meet the procedural and substantive requirements 
in § 86-130 of the LDC for a PUD or an amendment to a PUD.   
 

mailto:kmichaels@venicefl.gov
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 Finally, Florida courts have established standards for the amendment of a previously approved 
PUD. The most important case identifying those requirements is City of New Smyrna Beach v. Andover 
Development Corporation, 672 So. 2d 618 (Fla. 5th DCA 1996). The court states:  
 

It is important to emphasize the distinction between a PUD classification and the normal 
zoning districts. Unlike a normal construction project which is designed to fit within the 
fixed parameters (setbacks, maximum lot coverage, height limitations, etc.) of a normal 
zoning classification, the PUD concept is flexible and permits the developer to present a 
plan covering a large tract (fifty-five acres in this case) which is unique and which meets 
the developer's concept of the best use of the particular area. The developer may suggest 
high-rise buildings in order to permit greater open space. But in any event, the height of 
the buildings must be in harmony with the rest of the proposed development and the 
surrounding area. The plan submitted incorporates the developer's recommendation as to 
what the setbacks, the percentage of open space, the height of buildings, etc. should be 
and, once accepted by the governmental agency, these recommendations become fixed 
as the PUD classification is molded over and around the approved plan. The PUD 
classification, therefore, although flexible in concept, becomes rigid in application. 

And because of this distinction, unlike a normal zoning classification, there remains no 
“unused” development authority in the PUD. For example, if one builds a home twenty-
five feet high in a residential zone that permits thirty-five foot structures, such owner may 
expect to be able to “add on” at a later date up to the height limitation. But once a PUD is 
approved, there remains no unused authority. Therefore, if the plan is to be subsequently 
amended, the PUD classification, by necessity, must also be amended. In order to justify 
such amendment, the plan as modified must remain compatible with the balance of the 
project and the surrounding area. It should be the type of amendment, taking into 
account the changing conditions, that would have been approved in the first instance. 

Andover Dev. Corp., 672 So. 2d at 620 (emphasis added). 
 
 The Hawks Run Application is not consistent with the Comprehensive Plan, does not meet the 
requirements of the LDC, and does not meet the Andover test. The Planning Commission’s 
recommendation to the City Commission must be to deny the Application.  

II. The Proposed Reduction/Elimination of Golf Course Open Space Is Inconsistent with the 
Comprehensive Plan and Fails the Court’s Test 

Hawks Run relies on the Master Plan approved in 1977, and as later amended through 1992, and 
the “previously approved PUD” provisions of Strategy LU 1.2.21 to erroneously assert (1) that the Bird 
Bay PUD has unused and available residential units and density and (2) that Hawks Run can convert parts 
of the golf course to residential use. However, the Application fails to meet the court’s requirement that 
an amendment to a PUD must be the type of amendment that would have originally been approved, 
misapplies Comprehensive Plan Strategy LU 1.2.21, and is inconsistent with the applicable 
Comprehensive Plan Strategies for the Pinebrook Neighborhood.  
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 To obtain approval of the 1977 Master Plan, the developer specifically promised the entire golf 
course would be protected from future development. See Planning Commission Meeting Minutes, October 
17, 1977 (Exhibit 1: pp. 1-2); Planning Commission Meeting Minutes, November 14, 1977 (Exhibit 2: pp. 
3-4).1 The “Developer’s Agreement” adopted along with the 1977 Master Plan and Amended Annexation 
Agreement specifically required the developer to record an agreement applicable to the revised (current) 
golf course boundaries restricting the golf course as open space. (Exhibit 4: pp. 11-13).2 
 

The 1977 Master Plan approves a golf course use within the current boundaries, and also depicts 
the boundaries of all the proposed residential uses in the development. (Exhibit 5: p. 14). As later amended 
and approved through 1992, the Master Plan specifically includes the entire acreage of the Golf Course 
within the PUD open space. (Exhibit 6: p. 33).  

 
 Hawks Run’s proposal to convert approximately 15% of the golf course to residential use directly 
violates the specific promises and agreement to preserve the golf course in perpetuity that the original 
developer made in order to obtain approval of the 1977 Master Plan. The Application’s conversion of 
Golf Course open space to residential use is not the type of change that would have been considered 
or approved “in the first instance,” and therefore fails the court’s Andover test for amending a PUD.  
 
 Hawks Run’s request to eliminate golf course/PUD open space also violates the Comprehensive 
Plan. Bird Bay lies within the Pinebrook Neighborhood established in the Comprehensive Plan and is 
subject to the Land Use Element strategies applicable to the Pinebrook Neighborhood. Strategy LU-PB 
1.1.1 states:  
 

The City shall require that functional and conservation open spaces within existing 
residential developments including those zoned Planned Unit Development (PUD) be 
protected from redevelopment and infill development which may negatively affect their 
use. Reduction and or elimination of open spaces developed consistent with the underlying 
PUD zoning shall not be supported by the City. 

 The proposed residential development constitutes “redevelopment and infill” of portions of 
the open space. The residential development area consists of PUD open space that was “developed 
consistent with the underlying PUD zoning.” Therefore, the Application’s proposed residential 
development is directly and fatally inconsistent with Strategy LU-PB 1.1.1.  
 
 Finally, Hawks Run’s reliance on Strategy LU 1.2.21 is misplaced. That strategy states:  
 

Previously approved Planned Developments including PUD and CMU developments 
exceeding the standards of this Strategy shall be permitted to retain their currently approved 

 
1 Attached are bookmarked Exhibits 1-13, consecutively paginated (e.g. Bates Stamped) in a single 
document for ease of reference. 
2  The 1983 Deed to John Robertson for the Golf Course property included a specific restriction that limited 
the property to golf course uses. (Exhibit 7: p. 17). Hawks Run has stated that it will not respect or be 
bound by that limitation. Hawks Run refuses to respect the promises of the original developer or the 
longstanding provisions of the applicable codes that require the restriction of PUD open for 99 years.  
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land uses(s), density and intensity, open space percentage provisions, and other previously 
approved development standards. 

Hawks Run incorrectly argues there are unused units approved in 1977 that it may utilize today 
under Strategy LU 1.2.21. However, all of the residential units were approved within specific residential 
development areas depicted on the Master Plan. Moreover, the Golf Course use was approved in the 
specific boundaries of the Golf Course, and the open space percentage provision included the entire Golf 
Course (including the areas proposed for residential development). Nothing in Strategy LU 1.2.21 
suggests that Hawks Run can take advantage of previous density while not respecting the boundaries of 
the previously approved uses, or the total open space percentage that was associated with the approved 
density. In other words, if Hawks Run wants to “live by the sword” with respect to the previously 
approved density, then it must “die by the sword” of the previously approved use boundaries and 
open space percentage. The Application’s proposed conversion of golf course uses and open space 
acreage to residential use is therefore not authorized by or consistent with Strategy FU 1.2.21.  
 
 For all of these reasons, any conversion of Golf Course/Open Space use and acreage within the 
Bird Bay PUD to residential uses is inconsistent with the Comprehensive Plan and fails the court’s 
standard established in Andover for amending an existing PUD.  

III. The Proposed Residential Development is Inconsistent with the Comprehensive Plan and 
the LDC, and Fails to Comply with Florida Caselaw 

 Hawks Run proposes a new residential and “residential amenity” area of approximately 5.28 acres 
(over 15% of the Golf Course). Much of that area, including the proposed amenity area, lies directly 
behind existing residential units in Bird Bay Phase IV; others lie close to existing residential units in Bird 
Bay Phase I. Much of the area lies within platted drainage ponds and easements that are dedicated to the 
City and the County.  
 

A. The Application Fails to Include Information Regarding the Proposed Residential 
Development Required by the Comprehensive Plan or the LDC 
 

 The Application depicts a proposed change to the Master Plan “density/use” chart showing the 
development to include 45 single family residences. The Application Narrative states the golf course will 
be redeveloped “with up to forty-five (45) residential villas….”  The Application provides no “bulk 
standards” for the residential uses, meaning no minimum lot size or width, no maximum lot coverage, no 
maximum impervious coverage, no minimum setbacks, and no height restriction for the residential units. 
 
 Strategy LU 1.2.16.3 states, with respect to PUD developments, that “development standards 
including bulk development standards and housing types are designated at the PUD Zoning level.” Under 
LDC § 86-130(t)(3)(c)(4) a PUD master plan must include “locations of the different uses proposed, by 
dwelling types, open space designations, recreational facilities, commercial uses, other permitted uses, 
and off-street parking and off-street loading locations.” Hawks Run’s complete and intentional refusal 
to identify the proposed housing types with any specificity or to provide any lot, setback or height 
standards is not consistent with the requirements of Strategy LU 1.2.16.3 and LDC § 86-
130(t)(3)(c)(4).  
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B. The Proposed Residential Development Is Not Compatible with Existing Residential Uses in 
Phase I and Phase IV, and the Balance of the Project Violates the Comprehensive Plan and 
Florida Caselaw 

 
 Hawks Run falsely asserts the Application is “consistent and compatible with the existing 
neighborhood with respect to density, building heights, setbacks and character of use….” The Application 
and facts directly contradict that self-serving assertion.  
 
 With 45 units in 5.28 acres, the net density of the proposed residential area is 8.5 units per acre. 
Bird Bay Phase IV, with 9 units in 1.4 acres, has a net density of 6.5 units per acre. The existing units in 
Bird Bay Phase IV are no more than two stories, and those buildings have 8’ ceilings, leaving them less 
than 25’ in height. With no height limitation, the new units in the proposed residential area could be three 
stories and 35’ tall; with no setbacks, the Application would allow the developer to locate buildings within 
5-10’ of the Phase IV property line.  
 
 This impact is exacerbated by the narrowness of the area south of Phase IV, which is only 100’-
125’ wide. A standard-width street requires a 52’ right-of-way. That means any lots south/west of Phase 
IV are limited to a depth of 50-75’, resulting in tall, wide new residential units built in that area, pressed 
all the way back to the rear of Phase IV. Hawks Runs’ failure to include any lot dimensions, footprints, or 
other information about the type, placement, size, and height means the new units could span the entire 
width of the area behind Phase IV, creating a solid wall of development 35’ high. Likewise, the portions 
of the residential area behind the existing Phase I units (also one and two stories), could be highly 
incompatible due to the complete absence of bulk controls and their proximity to the existing units.   
 
 Historically, Bird Bay’s residential development areas were laid out to provide most units with 
golf course, pond or other open space views from their rear windows. (See 1977 Master Plan, Exhibit 5: 
p. 14; 1992 Master Plan, Exhibit 10: p. 33). This is certainly true of the existing units in Phase I and Phase 
IV that would be adversely affected by the developer’s proposed Residential Area. The developer proposes 
modifying the Master Plan to eliminate the views from those units, blatantly contravening the historic 
community design that provided those views. In addition, the Master Plan, as originally approved and as 
amended throughout the years, has always depicted the general footprint (or lots) of the approved units. 
Hawks Run refuses to provide that detail for its proposed Residential Area. The Master Plan, as modified 
by the Application, does not “remain compatible with the balance of the project and the 
surrounding area” and therefore fails to meet Florida’s caselaw requirements.   
 
 The proposed Residential Area constitutes an “infill” development, and is subject to 
Comprehensive Plan Strategy LU 1.3.7, which states: 
 

Infill Development – Compatibility. New buildings and development shall relate to the 
context of the neighborhood and community with regard to building placement, height and 
design.  

 Because the Residential Area breaks up and removes existing open space vistas and does not 
respect the overall design intent within Bird Bay that residential units have broad open space vistas, it 
does not relate to the context of the community with respect to building placement. Because Hawks Run 
refuses to identify and stipulate to any “bulk standards,” the Residential Area cannot be found compatible 
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or related to the existing neighborhood (Bird Bay Phase IV and I) with respect to building height or design. 
The Planning Commission must assume, in the absence of contrary information, that any new residences 
would be taller, wider, and inconsistent with, the design and configuration of the existing buildings, 
particularly those in Bird Bay Phase IV. Therefore, the proposed Residential and Residential Amenity 
areas are not consistent with Comprehensive Plan Strategy LU 1.3.7.  

IV. The Proposed “Golf Course Renovation” and Clubhouse/Pro Shop/Restaurant Site is 
Inconsistent with the Comprehensive Plan, the LDC, and Florida Caselaw 

 The developer asserts the Applicant “proposes to redevelop the existing golf course with...a 
redesigned twelve (12) hole golf course, and updated golf course amenities including a new clubhouse 
with pro shop and restaurant.” The Application demonstrates nothing of the sort, but only eliminates the 
long-standing plan for the golf course and replaces it with nothing. The Application asserts there will be 
a new Clubhouse but fails to provide for the parking (as required) and there are no “bulk standards” for 
the development of the Clubhouse. 
 

A. The Developer Fails to Prove it Will Protect and Restrict the Golf Course Open Space as 
Required by the LDC 

 
Hawks Run must not be allowed to redevelop the Golf Course. The developer was required to 

expressly restrict the entire Golf Course property to golf course uses and open space for 99 years. The 
Golf Course is not absolutely protected from redevelopment only because the original developer broke its 
promises, breached its agreements, and violated the Zoning Code. Hawks Run refuses to respect and honor 
the original promises, agreement and the Zoning Code, not only because it seeks to convert 5.28 acres of 
the Golf Course to residential uses, but because it refuses to protect the remainder. Because the Golf 
Course is not subject to the protective covenants required by the Zoning Code and promised by the original 
developer, the residents of Bird Bay must look to the City to enforce and protect those rights under the 
LDC and Comprehensive Plan.  

 
Even today, the Application fails to comply with either LDC § 86-130(j)(3) (requiring the 

protection of the open space for 99 years) or LDC § 86-130(k)(3), which requires an applicant for a PUD 
to provide “written, signed, and notarized documents” that will “bind successors in title to any 
commitments” necessary to satisfy the LDC. Hawks Run has failed to provide any written documentation 
or affidavit that would restrict the Golf Course Open Space (as currently configured or as amended) as 
open space for 99 years. Section LDC § 86-130(k)(3) further states that “no PUD shall be adopted without 
certification by the city attorney that such agreements and evidence of unified control meet the 
requirements of this chapter.” The City attorney cannot certify such non-existent agreements, and the 
Planning Commission cannot find those requirements have been met. 

 
While the City could require the recording of the restriction with any approved replat or site plan, 

the PUD procedures clearly require the developer to provide the necessary documents as part of the PUD 
application. Hawks Run’s failure to provide the required documents protecting the Golf Course as 
Open Space means the Application fails to comply with LDC § 86-130(j)(3) and § 86-130(k)(3).  
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B. The Proposed Clubhouse is Not Consistent with the Comprehensive Plan, LDC, or Florida 
Caselaw 

 
 The Application proposes a new Clubhouse in close proximity to residences along White Pine 
Circle, in the middle of what is now Golf Course open space. The City cannot approve the Clubhouse for 
several reasons. 
 
 First, a clubhouse is not open space, and the conversion of Golf Course Open Space to a 
clubhouse is prohibited by Comprehensive Plan Strategy LU-PB 1.1.1, as described above.  
 
 Second, Strategy LU 1.2.16.3 requires the PUD Zoning to establish bulk standards for the uses. 
The Application completely fails to provide any setbacks, height, or other limitations on the proposed 
clubhouse building. LDC § 86-130(t)(3)(c)(4) requires the Master Plan to identify the location of off-street 
parking, and though the proposed Clubhouse would require off-street parking, no such location is depicted. 
The Clubhouse therefore is inconsistent with Comprehensive Plan Strategy LU 1.2.16.3 and LDC 
§ 86-130(t)(3)(c)(4).  
 
 As discussed further below, the Application locates and configures the Clubhouse to accommodate 
and support a proposed 18-hole “putting course” that would displace additional area from the existing golf 
course and be separately open to the public (See Exhibit 13: p. 42). The putting course is proposed in close 
proximity to existing residential units. The placement and impacts of the Clubhouse must be considered 
in the context of the Applicant’s proposed putting course, even though the developer conveniently chose 
not to disclose those plans in its Application.3 
 
 The new Clubhouse would constitute “infill” development and be subject to Strategy LU 1.3.7. 
Given its location near existing residential uses, the total absence of height, setback, and other standards, 
and the complete lack of design information about the proposed building means the Application fails to 
demonstrate the Clubhouse will relate positively to the neighborhood and community with respect to its 
placement, height and design. Therefore, the Application is not consistent with Strategy LU 1.3.7 with 
respect to the developer’s proposed Clubhouse. 
 
 While a Golf Course (but not a miniature golf course) is permitted in a PUD zone district, and 
while a pro shop and a restaurant may be accessory to a golf course, an accessory use must be “customarily 
accessory and clearly incidental and subordinate” to the golf course and must not involve operations that 
are not in keeping with the district pursuant to LDC § 86-130(c). Because the developer fails to state any 
information on the intended size and scope of the restaurant, it cannot demonstrate that any restaurant will 
be clearly incidental or subordinate to the Golf Course use – particularly a smaller, twelve-hole golf 

 
3  Hawks Run’s intentions are not speculative. Hawks Run submitted a “grading plan to the City” depicting 
the putting course, in an attempt to convince the City to waive approvals and permitting. (Exhibit 13: p. 
42). Before submitting that plan, Hawks Run installed pre-construction silt fencing around the area where 
it wants to locate the putting course, without obtaining permits or approval from the City. The City issued 
multiple code enforcement citations against Hawks Run for that activity, but Hawks Run has refused to 
remove the silt fencing and continues to insist it has the right to construct the putting facility without any 
approvals from the City.  



BBCA Opposition to Bird Bay PUD Amendment 
November 7, 2022 
Page 8 of 9 
 
course. Hawks Run cannot demonstrate the Clubhouse will comply with the use limitations in LDC 
§ 86-130(c).  
 
 Considering all of these issues, Hawks Run’s Application fails to establish that the Master 
Plan, as amended to include the Clubhouse in the proposed location, with no limitations on its size 
or use, will remain “compatible with the balance of the project and the surrounding area” and 
certainly cannot demonstrate that the change is one “that would have been approved in the first 
instance.” The proposed Clubhouse therefore fails the Florida court’s Andover test and must not be 
approved.  
 

C. Hawks Run Seeks to Change the Approved Golf Course Configuration and Add a New Putting 
Course Without Providing Necessary Information in the Application.  

 
The Application asserts the developer “proposes to redevelop the existing golf course with…a 

redesigned twelve (12) hole golf course….” While the approved 1977 through 1992 Master Plans included 
a specific golf course design and layout, the proposed Master Plan in fact eliminates the approved golf 
course design and replaces it with…nothing. Given the Application’s complete absence of any design for 
the “redeveloped” Golf Course, no covenant or restriction that the Golf Course will remain a golf course 
and open space, and no plan whatsoever to provide parking or other support for the Golf Course (other 
than providing a space for a “Clubhouse” that may in fact be only a commercial restaurant), the 
Application completely fails to provide any evidence that any such Golf Course redevelopment will occur 
– or that it would be designed as represented in the Narrative.  
 
 Critically, the Applicant proposes locating the new Clubhouse in the middle of what is now the 
first hole specifically to accommodate the planned putting course. (See Exhibit 13: p. 42). The putting 
course would not be a “practice green” used by golfers but would consist of a distinct 18-hole course that 
would separately be “open to all” – that is, offered as a distinct and separate use. The City Staff has already 
determined the putting course use requires separate designation as either a distinct golf course use or a 
commercial recreation use. In reality, the proposed course would function as an outdoor recreation 
attraction (a miniature golf course). Based on the statements on its website, Hawks Run wants the putting 
course to attract a distinct and separate set of patrons to use the putting course and the proposed (but not 
defined) restaurant in the Clubhouse. The putting course would require additional parking, which is not 
located or depicted on the amended Master Plan, failing to comply with the requirements of LDC § 86-
130(t)(3)(c)(4).  
 
 Without disclosing its plans for redevelopment of the Golf Course, Hawks Run cannot 
establish its proposed changes to Master Plana and PUD comply with Strategies FU 1.2.16.3, FU 
1.3.17, or FU-PB 1.1.1 or with LDC § 86-130(t)(3)(c)(4). Just as important, absent full disclosure, 
Hawks Run cannot establish the “redevelopment” of the Golf Course is compatible with the 
community and the neighborhood, and would be the type of change that would have originally been 
considered, and therefore fails to meet the Florida court’s Andover test for an amendment to an 
existing PUD.  
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V. The Application Creates and Fails to Address Drainage Issues 

 The 1985 Plat for the Golf Course dedicates all of the drainage ponds, ditches and easements to 
the City and County. (Exhibit 8: p. 22). The proposed Residential Area is overlaid on platted and dedicated 
ponds and easements. (See Application Master Plan; see also Golf Course Plat, Exhibit 8: p. 24-25). 
Hawks Run provides no information demonstrating it can vacate those dedicated easements, or how it 
proposes to relocate and reconfigure the ponds and drainage facilities. While “adequate drainage” is an 
issue that is usually left to the development stage (preliminary plat or site plan) and primarily addressed 
by SWFWMD review of the project, here the proposed reconfiguration of the PUD open space would 
directly and adversely affect the City’s interest in the existing ponds and ditches, mandating that drainage 
must be addressed.  
 
 LDC § 86-130(n) states:  

Physical character of site. The site of a PUD shall be suitable for development in the 
manner proposed, without hazards to person or property, on or off the tract, from 
probability of flooding, erosion or other dangers, annoyances or inconveniences. Condition 
of soil, groundwater level, drainage and topography shall all be appropriate to both the kind 
and pattern of use intended. 

The Master Plan, as modified, creates a facial probability of flooding because it eliminates existing, 
necessary parts of lakes, ditches and facilities without demonstrating how they will be replaced. The 
Application therefore does not show that the drainage of the site is appropriate to the pattern of use 
suggested and does not meet the requirements of LDC § 86-130(n). Hawks Run must not be allowed 
to proceed with an application that fails to address the post-development stormwater management system.   

VI. Conclusion 

 The Application fails to meet Florida’s test for approving a change to a PUD as set out in the 
court’s decision in Andover, is not consistent with the Comprehensive Plan, and fails to meet the 
requirements of the LDC for approving or changing a PUD. The Planning Commission must recommend 
the City Commission deny the Application.  
 
Regards,  
 
 
 
Robert K. Lincoln  
 
adr/RKL 
 
Encs. Composite Exhibits 1-13 
 
cc: Roger Clark 
 Kelly Fernandez 
 Jeff Boone 
 Dan McBride 



MINUTES

VENICE PLANNING COMMISSION

OCTOBER 17, 1977 7:3o PM

Meeting was called to order by the Chairman, Frank Proctor, at 7:30 F.M.

Present: Frank Proctor, aJilliam Schmelzer, John Sleasman, Eric Edgerton,
Dr. Saunders, Howard Stemm and ex-officio member, Robert Becker.

Absent: Robert Hamilton and ex-officio members, John Vickers and W. G.

Bally.

Minutes of October 3, 1977 were discussed. Mr. Stemm questioned if

the application for a grant for State funds for the Comprehensive Plan

was sent in. Mr. Proctor confirmed that it was. Mr. Proctor stated

Mr. Reith approved Mr. Becker for the contact person for Mr. Wilkison's

office. Mr. Wilkison informed Mr. Proctor that the Sarasota Planning
Commission's orientation meeting probably will not be held until the

middle of November. Venice Planning Commission's orientation meeting
will probably be held the first part of December.

Motion was made by Mr. Stemm to approve the minutes of October 3, 1977•

Seconded by Mr. Schmelzer. All voted aye. Motion carried.

Next order of business, was request for approval of a site plan change
for Bird Bay. At this point, Mr. Becker asked to be excused from the

meeting. He informed the Commission, he had been over the plan with Mr

Yeatts and Mr. Morris and no objections to this plan. He felt it was

a good plan, better than the one that is existing and would like to see

the Planning Commission approve this concept.

Mr. Robert Morris, architect, developer and owner came before the

Commission. Mr. Proctor informed the commission, that Mr. Morris is

also vice chairman of the Sarasota Planning Commission. Mr. Morris

stated that being a member of the Commission is irrelevant to this

presentation. Mr. Morris showed the Commission, a colored picture
of the site plan, which showed the concept of his development for this

area. He stated, that in mid-summer, he purchased from the lender,

who had foreclosed on this property, forty acres of land. He has the

right to purchase an additional forty acres. The changes that will be

made are in the expansion of open spaces, through improvement of the

golf course. They also plan to build low rise houses along the water-

front and three story buildings along Albee Farms Road. They are

planning an additional 1000 units, which will be a reduction of 400

units under the existing annexation agreement. There are 201 condo-

minium units built there now, and he has no connection whatsoever

with them. The existing annexation agreement goes with the land

but it will be modified under the new sub-division ordinance and the

present city PUD ordinance. This plan will take approximately seven to

eight years. First construction will be the club facilities and a

model center and approximately 126 units. The golf course will be

redesigned.

Mr. Schmelzer questioned the dedication of streets. Mr. Morris said

he will put in and dedicate a boulevard, that will hook up to what
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is already there. The only responsibility the city will have, is
for the road through the property. Private roads will be to

specifications except for swale and percolation. There will be

pedestrian ways on the private side of the buildings instead of I
sidewalks. Mr. Yeatts said the sub-division ordinance addresses ~
itself to sidewalks on public streets. Mr. Morris said that when
the preliminary plats are presented, specifics will be outlined.
This plan is for concept only. Mr. Proctor asked the selling prices
for the units. Mr. Morris thought, at the present time, from the
low thirtys to the high sixtys and seventies, for two bedrooms, two
bath units.

Mr. Morris stated he does not own the golf course but has an option
to buy, at some future time. Mr. Edgerton's concern was that the golf
course should remain open space for ever and not be built on at some

future time. Mr. Morris said the banks owns the golf course and he
has an agreement with the bank to buy it in the future. He can provide
the city with a document that will make sure that it will be forever
more a golf course.

Mr. Sleasman made a motion that the Planning Commission instruct the
Chairman to inform City Council that we conceptionally approve the
proposed revised site plan for Bird Bay Village. Mr. Stemm seconded.
Discussion. Mr. Edgerton wanted an assurance that the golf course

would remain open space forever more. Mr. Morris stated he could

provide the city with such a document. Mr. Sleasman added to his
motion, conditioned upon the presentation to Council of a document

proving the golf course as it exists, remain as it appears on the ~~

conceptual plan." Roll Call. Mr. Proctor, Mr. Schmelzer, Mr. Slea~man,~ I
Mr. Edgerton, Dr. Saunders and Mr. Stemm, YES. Motion carried.. `~
Mr. Proctor initialed the colored site plan. Mr. Morris will bring
in other copies for the Commission.

Short discussion on the zoning code meetings. Meetings have been

postponed due to work being done in Council chambers. Chairman will
let the Commission know when the meetings resume.

Meeting adjourned at 9 P.M.
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MINUTES

VENICE PLANNING COMMISSION

NOVEMBER 14, 1977 730 PM

Meeting was called to order by the Chairman, Frank Proctor, at 7:30 P.M.

Roll Call: Present, Frank Proctor, William Schmelzer, Eric Edgerton,
Howard Stemm, Robert Hamilton, Dr. Lewis Saunders and Robert Becker and
W. G. Bally, ex-officio members. Absent: John Sleasman and John Vickers.
ex-officio member.

Motion was made by Mr. Edgerton that the minutes of October 17, 1977, be

approved as submitted. Seconded by Dr. Saunders. All present voted aye,
Motion carried.

Review of the preliminary plat of the first phase of Bird Bay Village
began. Mr. Robert Morris, architect, developer and builder came before
the Board. Also in attendance was Ted Yeatts, City Engineer.

Mr. Morris stated that this preliminary plat conforms with the site plan
that was conceptually approved by the Planning Commission and the City
Council. City Council approved 128 units plus four models and the rec-

reation center. All the legal requirements have not been completed be-
tween the City attorney and their attorney. It consists of an amendment
to the annexation agreement so that the City attorney will feel he is on

firm ground before the City Council gives their final approval on a

building permit. At this time, they are asking for approval from the

Planning Commision ~ ~_ '. on the preliminary plat so that they may

approach City Council for their approval.

Mr. Edgerton questioned who owned the properties in Bird Bay. Mr. Morris
stated all the associations were made as a method of financing the project.
They have options to purchase all of the properties in Bird Bay that are

not developed. Venice Properties is First City Federal Savings & Loan.
First City Federal and Mr. Tdorris gave City Council a document, notarized.
and recorded, stating the golf course would forever be open space.
Bird Bay Assoc: is a general partnership between Jimmy Carrion and Robert
Morris.

Mr. Becker read a memo from Fire Chief Ted Deming. Cheif Deming suggested
an eight inch main instead of a six inch main and also requested fire
hydrants spacing should not exceed 500 feet. Mr. Morris agreed to comply
with these requests.

Discussion was held on whether the

PUD or under an amended annexation
R-3. Mr. Bally questioned why the

and the property be zoned as a PUD
for the attorneys to decide.

property is to be developed under a

agreement. The property is now zoned
annexation agreement cannot be voided

Pflr. Morris said it is a legal matter
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Mr. Becker read a report from Mr. Heath, Director of Public Works, as folloti;

Listed are my comments on the above referenced subject.

1. Sheet ( 1) of plans - Does not show all the City's R/W's;
two ( 2) cul-de-sacs have not been located east of White Pine ~
Tree Road.

2. Sheet ( 2) of plans - The enclosed drainage pipe from Bird Bay Drive

west running westerly to an existing lake should not be the City's
maintenance responsibility.

3. Sheets ( 2) and ( 3) of plans - Lakes and/or drainage areas need to be

restrained or restricted for those purposes only. This would prevent
the drainage areas from being changed or reduced in the future

causing problems to the City or residents in the Bird Bay area.

4. Sheet ( 3) of plans - I do not approve the utilization of curb and

gutters plus drainage swales within the same R/W's.

Mr. Yeatts said he agreed with item four of the report. Mr. Morris felt

his system was a better one but if the City did not want to maintain the

swale, he would be willing to keep all the maintenance on the ROW's.
Mr. Yeatts said they are not in agreement with the sub division ordinance
or the city regulations.

Mr. Wilson, Water Department, did not have his water and sewer report ready
for the meeting. Mr. Becker said his only concern was the zoning on the

property.

Mr. Hamilton said he did not think you could draw lines so near the housq

along the golf course, even though the lines are arbitrary. If something, ~
goes sour again, the people then will not be jeopardized. Mr. Morris i~~
said there is no problem in changing the lines and will do so. Mr. Yeatts

felt the city should have a public thoroughfare in a development of that

size. Mr. Yeatts also said he understood City Council gave permission
for Mr. Morris to huild the first phase, even though. a DRI will not be

determined for another 90 days. The Conncil agreed only, if in the meantime

Mr. Morris would go through the steps in Tallahassee for a DRI. If

Tallahassee says ~ they would need a DRI, Mr. Morris would reduce the numbe

of units in the development.

Dr. Saunders said that the planning commission is charged with the obligati o

that a development will be built in the right way.. He felt there are too

many questions that cannot be answered. Mr. Morris stated he would be

willing to accept any stipulations the Planning Commissinn requires, as he

is trying to get to City Council and the City Attorney for final approval.

Mr. Yeatts' concern was with the set backs and the dedicated thoroughfare
in the property. At this point it is a public ROW and he would not like
to see swales in there. He suggested a temporary turnaround in one of

the streets. Streets are not named and need approval from the Post Office.
He also felt their engineer should have a statement on the preliminary
plat stating the land is suitable for development. He felt the legal
problems need to be straightened out and that the items he has mentioned

are minor and can be changed easily. Mr. Morris agreed to each stipulate ~
and felt the unresolved issues are with the attorneys. i ~

Mr. Stemm made a motion that the Planning Commission approve the preliminary
plat, providing it conforms with all of the requirments of the City

Engineer and the City Building Official, as outlined in the meeting of

November 14, 1977. Mr. Edgerton seconded. Roll Call: Mr. Proctor, Mr.
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Schmelzer, Dr. Saunders, D4r. Edgerton, Mr. Stemm and Mr. Hamilton all voted

YES. Motion carried.

Old Business. Mr. Proctor read a letter from Mr. Reith stating the City
has received a $9566 grant applicable to the City's Comprehensive Plan~~~ing
Program.

A Notice was put in the newspapers for the orientation meeting to be held

on Nobember 21, 1977 for the Local Government Comprehensive Plan. One

hundred thirty nine letters were sent to various organizations reggesting
their attendance.

New Business. Letter was received from the Zoning Baord of Appeals
asking for recommendation on an owner initiated petition for the rezoning
of Lots 9 and 10 in the Venezia Park section of Venice, from R-1 to R-3,
within Block 88, Nokomis Avenue. A Dr. Morrision initiated the petition.
The Commission felt it would be spot zoning to change the zoning on these

two lots within that block.

Mr. Stemm made a motion that the Planning Commission is not in favor of

spot zoning" and therefore did not feel they could approve this type
of zoning request. Mr. Edgerton seconded. Roll Call: Mr. Proctor,
Mr. Schmelzer, Mr. Edgerton, Mr. Stemm and Mr. Hamilton voted YES.

Dr. Saunders abstained and will file the proper papers. He owns three

pieces of property in that section. Motion carried.

Dr. Saunders questioned the status of the zoning code. Mr. Proctor

informed the Commission there will be no further workshop sessions on

the code until after the first of the year.

Meetimg adjourned at 935 P.M•
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PLANNING COMMISSION

CITY HALL

COUNCIL CHAMBERS

NOTES:

AGENDA

ROLL CALL

June 5, 1990
1:00 P.M.

APPROVAL OF MINUTES

May 1, 1990

PUBLIC HEARING

None

SCHEDULED PRESENTATIONS

I. Site and Development Plan 90-SSP; Bird Bay III;

Philip Palmer, Agent
2. Master Plan 90-1MP; Bird Bay III; Philip Palmer,

Agent
3. Site and Development Plan 90-6SP; Brighton Gardens;

Karl Kokomoor, Engineer, DMK Group, Inc.

OLD BUSINESS

1. Concunency - Status of Utilities System;
John Lane, Director of Utilities

2. Request for Reconsideration: Site and

Development Plan 90-2SP; Mobil Oil

Corporation; Ron Baker, MDM Engineering

NEW BUSINESS

None

AUDIENCE PARTICIPATION

Five Minute Limit)

ADJOURNMENT
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MINUTES

VENICE PLANNING COMMISSION

June 5, 1990 - 1:00 P.M.

The meeting was called to order by Chairman Jerrel Towery

Present: Chairman 7errel Towery, Vice-Chairman Gregory Staudt, Secretazy Jeffery Boone, Thomas

Connolly; John Rector; Howazd Smith; Tim Gaus; and ex-officio members James Bogen and Paul

Moseley. Also present was Director of Planning H.M. Place, III, Planner Don Caillouette, Director of

Utilities John Lane, and City Attorney Steven DeMarsh. Thomas Alexsy was absent.

Minutes: Mr. Smith moved to approve the minutes of May 1, 1990. The motion was seconded by
Mr. Rector. By voice vote, the motion passed unanunously.

SCHEDULED PRESENTATIONS

1. Master Plan 90-1MP; Bird Bay III; Philip Palmer, Agent

Introduction: Mr. Place stated that this is the second request from Bird Bay within a short number of

months. There was a request to change all of Phase VI and part of Phase [ II from multi-family to

single-family. That Master Plan amendment was approved by the Planning Commission and City
Council, but a request by the applicant ensured that if circumstances change, the applicant would not be

prohibited from filing for a Master Plan amendment to regain some of the deleted units. Bird Bay was

deleting these units because of mazketing considerations, not because of capacity or concurrency. Since

that time there has been a proposed sale of the portion of Bird Bay Phase III, that was changed to

single-family and the purchaser desires to go back to the same type of multi-family project that was ori-

ginally approved.

Presentation: Mr. Palmer, agent for Ramar, requested returning to the Master Plan, which was approved
last October. Steve Lattmann, representative for the current owner, Ramaz Group Companies, stated that

the purchaser would like to convert back to 36 units, but the developer intends to develop approximately
34 sites as single-family residences.

Staff Report: Mr. Place reported the staffs comments and recommendations. All depaztments stated they
have no objections to this Master Plan amendment.

Mr. Place reported that a traffic study, prepazed by Gordon Ziencina, Inc. , of Sazasota, was submitted

as part of the previous plan amendment and site and development plans, dated Februazy 1990. The

applicant has submitted a letter from Mr. Ziencina, which states that the traffic report indicates that the

additional traffic from the 36 wndominirnums will not change the LOS on Bird Bay Drive or Albee Farm

Road. Bird Bay Estates is in compliance with the transportation element of the City of Venice's

Comprehensive Plan.

Action: Mr. Gaus moved that the Planning Commission, sitting as the Local Planning Agency, finds

request for Master Plan 90-1MP, to be consistent with the City's Comprehensive Plan and in accordance

with the affirmative findings of fact, and rewmmends to City Council approval of the Master Plan amend-

ment. Mr. Connolly seconded the motion.

Roll Call: Mr. Gaus, YES; Mr. Staudt, YES; Mr. Connnolly, YES; Mr. Rector, YES; Mr. Towery,
YES; Mr. Smith, YES; Mr. Boone, YES.
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2. Site and Development Plan 90-SSP, Bitd Bay III; Philip Palmer, Agent

Introduction: Mr. Caillouette reported that this is the same piece of property that the Planning
Commission just approved for a Master Plan amendment. The property is located on Bird Bay Drive

North and consists of 2.79 acres. The property is zoned PUD and is a residential development consisting
of 36 multi-family units with three 2-story buildings with 6 units per floor.

Presentation: Mr. Palmer reported that this plan is an update of a site plan which was originally
approved approximately 4-1/2 years ago. Mr. Palmer explained that the developer had wmplied with all

requests that were made at the DRC meeting.

Mr. Caillouette reported the staffs comments and recommendations. The Utilities Depaztment stated in a

memorandum that the developer will maintain the 8-inch sanitary sewer line as shown on the approved
drawings and service laterals to one-half foot below the edge of the pavement. A clean-out is required
to be placed at that location. The City will not maintain any of the house service line beyond that

point. All other depaztments had no objections. All concurrency elements, which consists of drainage,
pazks and recreation, solid waste, transportation, wastewater, and water, have been reviewed and a

determination made that this project will not impact the minimum level of service for the City of Venice.

Mr. Caillouette stated that the building elevations are on file in the Planning Department and that these

units do match the appeazance of the existing stmctures.

Action: Mr. Staudt moved that the Planning Commission, sitting as the Local Planning Agency, finds

the site and development plan for Bird Bay III to be in wnformance with the Comprehensive Plan and the

staff findings and, therefore, approves Site and Development Plan No. 90-SSP, revised May 25, 1990

subject to City Council's approval of the amended Master Plan. Mr. Connolly seconded the motion.

Roll Call: Mr. Towery, YES; Mr. Smith, YES; Mr. Boone, YES; Mr. Gaus, YES; Mr. Staudt, YES;
Mr. Connolly, YES; Mr. Rector, YES. Chairman Towery informed the applicant that the site and

development plan has been approved subject to City Council's approval of the amendment to the Master

Plan.

3. Site and Development Plan 90-6SP - Brighton Oazdens, Karl Kokomoor, Engineer, DMK Oroup,
Inc.

Introduction: Mr. Caillouette stated that this property is located at the northwest corner of Pinebrook

Road and Ridgewood Avenue and is zoned OPI ( Office, Professional, Institutional). The developer is

proposing a residential development consisting of 98 ACLF units, with a 30-bed nursing home. The

property is approximately 5.31 acres and the proposed development will be operated, owned, and

managed by the Mazriott Corportion.

Staff ReporC Mr. Caillouette reported the staffs comments and recommendations. The Utilities

Depaztment stated that the developer has agreed to insert language in the turnover package whereby the

developer will be responsible for any damage to the golf course property as a result of maintenance being
required on the 8-inch gravity sewer in the area of Lift Station #30 covered by the 20-foot utility ease-

ments. All concurrency elements, which consists of drainage, parks and recreation, solid waste,

transportation, wastewater, and water, have been reviewed and a determination made that this project will

not impact the mirrimum level of service for the City of Venice.

Mr. Caillouette stated that the building elevations aze on file in the Planning Department.

Action: Mr. Rector moved that the Planning Commission, sitting as the Local Planning Agency, finds

the Site and Development Plan for Brighton Gazdens to be in conformance with the Comprehensive Plan
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and the staff findings and, therefore approves the Site and Development Plan No. 90-6SP. Mr. Smith

seconded the motion.

Roll Call: Mr. Smith, YES; Mr. Boone, YES; Mr. Gaus, YES; Mr. Staudt, YES; Mr. Connolly,
YES; Mr. Rector, YES; Mr. Towery, YES. Chairman Towery advised Mr. Kokomoor that the site and

development plan has been approved.

OLD BUSINESS

1. Concurrency - Status of Utilifies System; John Lane, Director of Utilities

Mr. Lane reported on the status of the utilities system and relevance to concurrency. In 1987 City
Council authorized a 20-yeaz planning document to be done by Camp, Dresser & McKee to study
wastewater needs for the City of Venice. Subsequent to that approval, City Cotmcil also authorized a

20-yeaz study for the City's domestic water needs. As a result of those planning efforts, the City has

engaged upon a very active and aggressive expansion project.

The City is in the process of constmcting a 3 million gallons per day ( MGD) wastewater facility in the

eastern portion of the City on a 25-acre site located east of I-75. The substantial completion date of

this eastside project is Febmazy 11, 1991, with the final completion on May 12, 1991. Westra

constmction is building the eastside pump stations and force mains that aze running concurrently with the

constmction of the eastside plant. The substantial completion date of this project is November 15, 1990,
with the final completion date of January 14, 1991. There aze no anticipated delays in the completion
of the pump stations/force mains project.

The City of Venice is expanding the R.O. plant from a 2 MGD to a 4 MGD facility. Expansions have

been provided in the plant constmction, such as lazger pipes, so that in later yeazs two additional expan-
sions could be made in one MGD increments bringing the total plant capacity to 6 MGD. The R.O.

plant was expected to be substantially completed on April 12, 1990 with the final completion on May
12, 1990, but there will probably be a 40-day delay for the final completion. The raw water and

distribution pipelines that have run wncturently with the R.O. plant was substantially completed on April
7, 1990, with the final completion on May 7, 1990. Five new wells aze being constmcted, of which

three have been installed, on the eastern portion of the City along Pinebrook Avenue and the Waterford

development. An aquifer performance test has been completed, which clearly indicates that the City will

not be impacting the City or azea water supplies. SWFWMD will be receiving this information and will

hopefully give the City permission to use that aquifer which will allow the City to constmct the last two

wells.

City Council has approved the master reuse plan which is intended to further distribute the treated

wastewater to the Phase 1 azea of the plan, essentially the eastern portion of the City. In later yeazs,

Phase 2 and 3 would bring the reuse water across the Intracoastal to the island portions of the City.
This will be a tremendous conservation tool and method for the City to protect the potable water supply.
The City is on the funding list for Basin Board funding from SWFWMD for a portion of the constmction

of reuse mains and is also possibly eligible for a loan from the State Revolving Fund low interest loan

program.

Several questions and comments were presented to Mr. Lane by the Planning Commission regazding the

availability of water and its effect on the City of Venice. Mr. Lane stressed the fact that when the

planning was being done for these improvements, studies were done based on the existing zoning potential
of land, including the enclaves. Several lazge developments in the azea have since reduced the density
from what was originally approved. Mr. Place stated that three major developments will be approximately
2500 units less than the approved amount, which would extend the buildout several yeazs beyond the

original projected date. The building moratorium, if passed, could also extend the length of time for the

buildout .
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In response to Mr. Gaus' question, Mr. Lane stated that the gulf-front wastewater plant will remain in

operation and will treat 400,000 to 500,000 gallons per day and the City will still acwmmodate the

needs of the golf course's irrigation.

Mr. Lane stated that the wastewater facility at the new eastside plant will be 3 MGD and can easily be

doubled to 6 MGD. There is an agreement with the County that when the County needs capacity for

County developments, an additional 3 MGD would be provided by the County to expand that facility,
with the original 3 MGD available to the City in its entirety.

In response to Mr. Rector's question, Mr. Lane stated that the City has not looked into reserving some

of the rain water that is being lost in runoff because current and expanded facilities will accommodate the

City of Venice. Mr. Lane also stated that in the event a hurricane would eliminate service to the

island, there is no interconnector between the Island and Eastside Plants in this phase of construction.

Wastewater treatment should be sufficient for the City of Venice until 2007, which is the end of the

20-yeaz planning period and population projections indicate that water will be sufficient for the City until

1994 or later. To implement Phase 3 a 1 MGD increment may be constructed. This implementation
would depend on the City's rate of growth, but the 6 MGD would take the City to buildout, within the

City limits, which includes enclaves, and beyond.

Mr. Boone was concerned that the City should address the affordable housing issue because if any kind of

restriction is going to cause the cost of living to increase, people on a fixed income would be in danger.

Mr. Gaus suggested getting the information and formulas from the Directors of Utilities and Planning,

putting these together and arriving at amore accurate projection. Mr. Lane is confident that these

expansions will bring the City through the 2007 building period for sewer and water. Mr. Place doesn't

believe the City is any kind of danger of running out of utility capacity any time in the near future.

The Planning Commission extended their thanks to Mr. Lane for his presentation

Site and Development Plan

Action: Mr. Smith moved that the Planning Commission reconsider the motion made at the previous

meeting. Mr. Rector seconded the motion.

Mr. DeMazsh stated that the Commission will have to start at the beginning, as if the site plan had never

been heazd before. Mr. Connally expressed his feeling that the setbacks were thoroughly discussed at the

last meeting and doesn't feel that these setbacks should be discussed again.

Roll Call: Mr. Rector, YES; Mr. Towery, YES; Mr. Smith, YES; Mr. Boone, YES; Mr. Gaus, YES;

Mr. Staudt, YES; Mr. Connolly, NO. Chairman Towery announced that the site and development plan
will be reconsidered.

Presentation: Sue Murphy, Director of Planning for the legal Firm of Rudnick & Wolfe, stated that the

developer did not have a chance at the last meeting to study the results of the stipulated setbacks and

were not allowed any discussion before the vote was taken. Ms. Murphy demonstrated the differences in

the required, proposed and approved setbacks and also relayed the results of a traffic cotmt done on the

site. If the pump islands aze moved back seven feet, there is no provision for additional stacking, but a

problem is created elsewhere on the site. The developer is requesting that the setback be put back at

41.9 feet, which is twice the City's zoning code requirements. Ms. Murphy submitted pictures of the

existing Mobil station and the Mobil and Shell stations across the street, which show various lessor set-

backs. Ms. Murphy was unsuccessful in contacting the County to see if there have been any problems
with these other station's setbacks.
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Ms. Murphy pointed out that if a traveler needs gas and there aze 30 cazs at the station, that traveler

will go to the next station. Ms. Murphy feels there is more of a hazazd created by the traffic flow neaz

the building. There is 35 feet between the building and the pump islands and there is 41.9 feet bet-

ween the pump islands and the property line.

Mr. Gaus was not as concerned about the total number of cazs allowed to park on the site at one time

as he was of cars being able to maneuver properly on the site. Mr. Gaus pointed out that the other

stations shown have their pump islands pazallel to U.S. 41, which makes entering and exiting much

easier. Ron Baker, MDM Engineering, stated that if the pump islands were turned azound, the site

would not be able to azcommodate as many vehicles and there wouldn't be as much mobility for the

vehicles. David Steffey, Mobil Oil, stated that the site has four existing pumps with a proposed five

pumps and the developer would hope that sales would increase. Mr. Steffey is not aware of any other

Mobil station in the surrounding counties that has ever had 30 cazs on a site at a given time. The pur-

pose of this project is to increase the business and improve the image of what is on the site at the present

time.

Mr. Staudt pointed out that the developer had submitted a plan, which was signed off by all department
heads and met the City's codes and the Planning Commission then decided to redesign the plan. Mr.

Gaus brought up the fact that concurrency, especially transportation, is a major issue of the Planning
Commission.

Mr. Place explained that the sidewalk issue has been resolved and that the original plan, with the addi-

tion of the sidewalk, is the plan that is being presented to the Planning Commission. The Building
Depazhnent and Fire Mazshall have indicated that relocating the three pazallel pazking spaces on top of the

tanks is not permissible. These three spaces were requested next to the building by the Building and

Zoning Deparhnent because people tend to park as close to the building as possible.

Action: Mr. Staudt moved that the Planning Commission, sitting as the Local Planning Agency, finds

the site and development plan for Mobil Oil Corporation, to be in conformance with the Comprehensive
Plan and staff findings and, therefore, approves the Site and Development Plan No. 90-2SP, dated May
29, 1990. Mr. Smith seconded the motion.

Roll Call: Mr. Staudt, YES; Mr. Connolly, YES; Mr. Rector, YES; Mr. Towery, YES; Mr. Smith,

YES; Mr. Boone, YES; Mr. Gaus, YES. Chairman Towery informed the petitioner that the site and

development has been approved.

NEw BusuaESs

1. Special Exception 90-2SE; St. Mark's Episcopal Church

Mr. Place stated that the Planning Cotmission approved the special exception for St. Mark's Church for

a pazking lot. That approval was appealed to City Council by neighbors and the Commission's decision

was overturned by City Cotmcil. St. Mark's is suing the City of Venice and the City is in the process
of preparing the documentation for that suit.

2. Venetian Gateway ProjeM.

Mr. Staudt questioned Mr. Place and his feeling of what the County Commission has done with the

Venetian Gateway project. Mr. Place stated that there will be a formative meeting of the Venice

Gateway Advisory Committee next week. Mr. DeMazsh wondered if the City was contacted and asked

for comment regarding the petition and Mr. Place doesn't recall the City being asked for any comments.

AUDIENCE PARTICIPATION - None
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ADIOURNMENT

Mr. St dt moved to adjourn the meeting. Mr. Connolly seconded the motion. The meeting was

adjourn at 3:07 p . m .

submitted ,
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MINUTES

VENICE PLANNING COMMISSION

MAY 5, 1992- 1:00 P.M.

The meeting was called to order by Chairman Timothy Gaus.

Present: Chairman Timothy Gaus, Vice Chairman John Rector, Secretary Howard Smith, Jerrel Towery,
Thomas Connolly, and Jeffery Boone. Also present were: Ez-Officio members Alan McEwen, City
Councilman and Brad Nyhan, Building & Zoning Official as well as H.M. Place III, Director of

Planning; Don Caillouette, Planner and Robert Anderson City Attorney. Absent from the meeting was

Donald Murray.

Minutes: Mr. Towery moved to accept the minutes of April 21, 1992, with one ezception. A discus-

sion between Mr. Towery and Mr. Gaus concerning Amendment to the Zoning Code 91-lAM,

Architectural control on East Venice Avenue, is to be added to the minutes.

After the ACTION taken on this amendment and before the ROLL CALL vote, Mr. Towery wm-

mented that this amendment was turned down last year, in so faz as extending the VT District into

the gateway azea, but the portion adopting the code book guidelines was approved. Mr. Towery
said he will be voting in support of the motion due to the fact that there was a workshop where the

City Council spoke in favor of this. Mr. Towery said he remembered the planning commission

voting to adopt the handbook, not the extension of the district. Mr. Towery said he recalls the

Planning Commission voting against the extension of the VT district. It is therefore Mr. Towery's

understanding that the reason this issue is before the Planning Commission on this date was largely
to review the VT expansion.

Mr. Gaus said his personal recollection of the workshop cleazly recalls City Council expressing a

strong will to extend the VT out onto east Venice Avenue because it was perceived that wntrol in

that neighborhood is necessazy and that type of control ought to be similaz to the type of wntrol that

was currently being exercised in the VT district. Mr. Gaus said he does not recall in that dis-

cussion Council expressing dissatisfaction with the degree of wntrol currently afforded in the VT

district. Mt. Gaul said be felt Council was pleased with the way things were going in the VT

district and therefore wanted to expand that sphere of influence in the form that it was presently in.

The aspect of this that does not fit that logic is using this ordinance as the vehicle to specifically

adopt that book. Mr. Gaus re-emphasized his wmment saying, R never recall City Council saying
that the Architectural Review Boazd does not have sufficent vehicles or sufficient tools to wntrol

design. I clearly recall City Council wanting to expand a geographical azea of wntrol but not nec-

essazily the tools of wntrol". Mr. Gaus asked Mr. Place to wmment.

Mr. Place said essentially what the Planning Commission did back in August of 1991 was to rec-

ommend to City Council that they adopt this ordinance which included the reference to the guideline
handbook excluding the extension of the VT district to the East Venice Avenue azea. Mr. Place

said the handbook did not became a topic of discussion at the workshop session probably because no

one felt the need to bring it up. This handbook was prepared under wntract by the City Council

who budgeted for and authorized the prepazation of the handbook and eventually received and

accepted the book.

Mr. Rector seconded the motion as amended. By voice vote, the motion passed unanimously.
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SCHEDULED PRESENTATION

Bird Bay Waterside Master Plan 92-IMP;
Hendrik Ooms, P.E. , Gee & Jenson, Inc.

Philip I. Palmer, Owner -Developer

Introduction: Mr. Place said this is We last undeveloped section of Bird Bay. Traditionally this has

been known ae Bird Bay Siz. The property is no longer under the ownership of the Ramaz Group who

did most of the development in Bird Bay. Mr. Philip Pahner has purchased the property from Ramaz

and is planning on developing it himself. The original master plan was approved when Bird Bay was

first accepted into the city and showed ' multiple family" for all of Bird Bay Si:. The most recent master

plan change that has come before the Planning Commission has been a cluster villa type project which wt

the density from that which was previously approved. This master plan has been in affect for a couple
of years now. Mr. Palmer has re-accessed the market for multiple family units and is therefore

requesting an increase in density W what was recently approved, but less than what was originally

approved.

Presentation: Mt. Palmer said he had completed and sold out athirty-six unit project of three buildings
with twelve units per building in Bird Bay Three. The proposed buildings here have the same floor plan
as the prior buildings.

Staff Report: Mr. Place informed the commission members that this project came before the DRC on two

sepazate occasions. The over all approval was delayed because of specific questions. As of this time,

there are no objections. A letter received on April 30, 1992, from Mazt Schbeib ( of the

Sazasota-Manatee MPO) stating there ie no objection from a traffic impact standpoint. Mr. Place said

because this property is a PUD, the motion to City Council must reference the increase in density.

Discussion: Chairman Gaus asked if the master plan was ever approved at a density that was higher than

4.5. units per acre. Mr. Place said the original plan showed a density of 5.55, it was then lowered to

4.87 and now the request is 5.17 units per gross acre.

Mr. Gaus asked if, in the development of the projected build out population ( which has been used in

many calculations for sewer and water capacity) , has the 13 units per gross acre from the future land use

plan been utilized. Mr. Place said the figure that has always been used for Bird Bay fr the figure that

was originally approved. The original master plan was in affect when the calculations were done.

ACTION: Mr. Smith moved that the Planning Commission, sitting as the Local Planning Agency, finds

the request for Amendment to Master Plan 92-1MP in conformance with the Comprehensive Plan and

therefore, recommends to City Council approval of the amendment wntingent upon the awazenesa that

there will be an increase in density from 4.87 to 5.17 units per gross acre. Be it noted that the orig-
inal plan in effect prior to October 1989, allowed a density of 5.55 units per acre. Mr. Rector sec-

onded the motion.

ACTION: Mr. Boone made a motion to amend Mr. Smith's motion to include that the net affect will be

a reduction in density from what was previously approved for this pazticulaz phase of Bird Bay. Mr.

Smith seconded the motion as amended. By voice vote, the amended motion was approved

unanimously.

Discussion: Chairman Gaus asked if there were any comments on the main motion.

Mr. Connolly asked if the Fire Department's concern regazding the flow of water to the project had been

addressed .
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Mr. Place said this item will be addressed at We site and development stage.

Mr. Palmer said that there was a meeting with the Fire Chief and Were was an agreement that if it was

possible to increase We flows this would be done, however, if this could ant be accomplished, Wen We

building would have sprinklers and a letter to We Fire Chief conflrming this conversation was sent.

ROLL CALL: Mr. Towery, YES; Mr. Smith, Yes; Mr. Boone, YES; Mr. Oaus, YFS; Mr. Connolly,
YES; Mr. Rector, YES.

Bird Bay Waterside Site & Devebpment 92-1SP

Hendrik Ooms, P.E., Oee & Jenson, Inc.

Philip J. Palmer, Owner -Developer

Introduction: Mr. Caillouette said this is a request to develop in accordance wiW We master plan Wat

was just submitted to We Planning Commission.

This projeM is We Bird Bay Waterside and We caning is PUD. It is located on Albee Farm Road and

Bay Village. The proposal is for 60 dwelling units. The property consists of 6.7 acres and We plans
aze for a land condominium consisting of 5 two story buildings wiW twelve units in each building.

The Development Review Committee reviewed this project at two sepazate meetings, on Februazy 10,

1992 and Mazch 30, 1992.

Presentation: Mr. Ooms said We site and development plan reflects We storm water collection system for

We site which is an existing condition. The storm water features are directed into We storm water pond
that was constructed az a previous phase. The guidelines aze being followed for We site elevations for We

property, finished IIoor elevations, and looping We system.

Discussion: Mr. Connolly said he noticed a lot of discussion, ( referring to We DRC minutes) about We

shoreline near We seek and would Were be any damage to plantings in Wis area.

Mr. Ooms said that SWFWMD requires a minimum of a 1' to 4' slope to any permanent body of water.

Mr. Oome said they aze proposing to take Wis requirement down to the wetland boundazy line.

Wherever necessary along this line a railroad tie crib wall will be erected. Steep bluffs along the edge
aze going to be graded back for safety purposes. There is no intention of going into the jurisdictional
azeas other than to clean out We Brazilian peppers which have infested We azea.

Mr. Connolly asked about We shore line in this azea. Mr. Connolly said it is his understanding that

this shore azea has been used as a dumping ground wiW concrete blocks and organic material buried

Were.

Mr. Palmer said at one end of We site, Were has appazently been some burying of constmction material.

The intent is to excavate We material from those portions is We site as needed and proceed wiW proper

engineering of We soils and soil samplings.

Mr. Connolly asked if this was in the northern area near We Albee Fazm Road and would this then

affect We northern building rawer Wan any of We other buildings.

Mr. Palmer said this was correct and Wat soil testing will be Woroughly done in this azea

Chairman Oaus asked for We report on the 5ndings of facts from We DRC meeting.
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Staff Report: Mr. Caillouette read into the record the findings of facts report as of April 29, 1992.

Discussion: Mr. Boone questioned the statue of the proposed right of way line neaz Albee Farm Road.

Mr. Caillouette said the County has been contacted and they have submitted plans to show the proposed
land acquisition. These plans were submitted to the developer. The developer has shown this on their

plans and they indirxte that one of the development is in the questionable azea. The azea where the

proposed sidewalk is W be placed ie one foot from the proposed new right of way on Albee Farm Road.

The developer has worked with the depatment on this situation.

Mr. Connolly asked about the sidewalk and the fact that the county was first thought to be putting the

sidewalk in and now there is talk about the city putting the sidewalk in.

Mr. Caillouette said the county is in the process of widening Albee Fatm Road in the nett several yeazs.

If this development takes place prior to the county reaching the azea, then the developer would have to

put the sidewalk in or wnWbute funds in lieu of wnstmction. The developer has informed the depart-
ment that they will be putting the sidewalks in.

Mr. Place said the county will put a sidewalk in if one does not exist but if a developer is building a

project at a time when there is no county plan to wme in within a reasonable period, then the developer
will either contribute ( ands in lieu of wnstmction or just put the sidewalk in and let the wanly work

azound it.

ACTION: Mr. Rector moved that the Planning Commission, sitting as the Local Planning Agency, finds

the site and development plan for Bird Bay Waterside, 92-1SP, to be in wnformance with the

Comprehensive Plan and the staff 5ndings and, therefore, approves Site and Development Plan 92-1SP,

dated April 29, 1992, this to be wntingent upon the City Council's approval of Master Plan 92-1MP.

Mr. Connolly sewnded the motion.

Discussion: There was no further discussion.

ROLL CALL: Mr. Osus, YES: Mr. Connolly, YES; Mr. Rector, YES; Mr. Towery, YES; Mr. Smith,

YES; Mr. Boone, YES.

OLD BUSINESS

Mr. Place said he has received wmment from the Department of Community Affairs ( DCA) and that

they bad found the amendment to the wmprehensive plan lacking in four specific areas. The staff used

Rule 9-IS as a guide but Rule 9-Jll was being used by DCA and therefore some things were missing.
All four items have been responded to and nothing of substance was wrong.

NEW BUSINESS

Mr. Place introduced Mr. Erik Bredfeldt, a planning student az the University of Florida, who will be

interning with the deparhnent this summer. Mr. Place stated that there is a cooperative azrangement with

the university system whereby the city supplies gainful projects for students. The principle project this

summer will be a brand new land use inventory. A physical inventory has not been done in this city
in probably fifteen to twenty yeazs. There is now a land management system in place on the wmputer,

this project will provide updated information that will keep us current.
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Mr. Place said the Florida Planning & Zoning Association, gulf Coast Chapter is having it's regular

monthly mceting on May 15th, at Palm Air and the subject this particulaz month is code enforcement.

Anyone wishing to attend is asked to contact the planning office.

Mr. Caillouette announced the third annual Venice Historic Seminar at Eagle Point on May 13th. There

are two prominent architects who will speak at the gathering.

AUDIENt~ PARTICIPATION - one

ADIOURNMENT

Mr. Smith moved to adjourn the meeting at 1:45 p.m. Mr. Rector seconded the motion. By voice

vote the motion passed unanimously.

Respectfully submitted, ~

Howar~eaetary,
Planning Commission

fr~ ~t

Planning Commission Meeting 5-5-92 page S
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AGREEMENT

Si
THIS AGREEMENT, made and entered into this G~/'- day of

a~~P

43394

August, 1972, by and between GENE L. GREEN, Attorney in fact, under

Power of Attorney" , dated May 19th, 1972 of the AMALGAMATE D

TRANSIT UNION, Trustees, "Owners" of the below described real estate

and the VALENCIA DEVELOPMENT CORPORATION, a Florida Corporation,

purchaser of the same, hereinafter collectively designated as "Owners",

and CITY OF VENICE, a municipal corporation in the County of Sarasota,

State of Florida, hereinafter called the "City";

WITNESSETH:

WHEREAS, the Owners, being owners of the hereinbelow

described property, have petitioned the City, pursuant to applicable

provisions of its Charter, to annex and include within its corporate limits

the following described property in Sarasota County, Florida, lying contiguous

thereto, to wit:(see Exhibit "A-1" attached):

PARCEL NO , 1

Beginning at an iron pipe at the SE corner of SW/; thence N. 1985.8 ft, to

the waters of Curry Creek; thence S 66 deg, 31 min. West along the waters

of Curry Creek, 550.2 ft , to the Easterly line of the existing S . A , L . R , R .

R/W; thence S 14 deg. 08 min. East along the said Easterly line of the

S , A . L . R . R . R ~W, 1 823.5 ft . to the S l ine of Sec . 6-39-19; thence N 88

deg. 13 min. E along the S line of Sec. 6-39-19 East, 60.0 ft, to the P,O.B,;

together with riparian rights and water privileges thereunto belonging or in

anywise appertaining; being in the U.S. Gov't, Lot 3, Section 6, Township

39 South, Range 19 East, LESS that portion thereof condemned and taken

for Venice-By-Pass, State Road 45A Right-of-Way purposes.

FARCE L NO. 2:

The W/ of SE'/a and the VV"/ of NEB of SE% of Section 6, Township 39 South,

Range 19 East; together with any and all riparian rights thereunto belonging;

LESS Right-of-way for U . S . 41 By-Pass (SR45A).

ALSO: The North 66 feet of the NE% of the SE% of the SE% of Section 6,

Township 39 South, Range 19 East.

EXCEPTING THEREFROM, that portion of the parcel lying Easterly, of the

West line of the Westerly ditch of the Venice By-!~C/ay, anon-dedicated road,

used by right of prescription.

This Instrument prepared by:
Paul A. Yo~ing,berg, Sr., for: 1 .

City of Venca

V 401 VJest Venice Avenue ,,~ F
Venice, Florida 33585 RtC ~~ l PG 13 "1~3
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PARCEL NO. 3:

Commencing at the NE corner of the SE% of the NE% of Sec. 6, 39-19E, as

a P.O.B.; run thence Southerly, 1325.64 ft, along the Easterly boundary
of the SE% of the NE4 of said Sec. 6, to the SE corner of the NE'/n of said

Sec. 6; thence Westerly, 2~4'Oft, m/1, along the Southerly boundary of the

said NE'/4 of Sec. 6 to the SW corner of the said NEa of Sec. 6; thence

Northerly, 700 ft. M/L along the Westerly boundary of the said NE% of

Sec. 6, to a point on the N boundary of Roberts Bay Drive as shown on Ptat

of Mobile City Estates, Unit No. 8 and recorded in Plat Book 9, Page 92,
Public Records of Sarasota County, Florida; thence Easterly along said

Northerly boundary of Roberts Bay Drive, 98, ft, m/1 , to the SE corner

of Lot 7, Block 8, of said Mobile City Estates, Unit No. 8; thence North-

easterly along said Northerly boundary of Roberts Bay Drive, 154.5 ft.

to the SE corner of Lot 9, said Block 8, Mobile City Estates Unit 8; thence

Northeasterly along the Northeasterly extension of the Northerly boundary
of Roberts Bay Drive extended, 540. ft, the same being the Southerly
boundaries of those lands described in O.R. Book 278, Page 183, O.R.

Book 303, Page 232, O. R . Book 467, Page 265, O . R . Book 548, Page 763,
O . R . Book 571 , Page 694, O. R . Book 571 , Page 692, ALL being recorded

in Public Records of Sarasota County, Florida; thence by a curve to the right,
radius 115, ft. N 31 deg. 44 min. 24 sec. West, 121 .52 ft, along the Easterly
boundary of said lands described in O. R. Book 467, Page 265, Public Records

of Sarasota County, Florida, to the NE corner of said lands; thence N O deg .
09 min. 10 sec, west 221 , ft. M/1, along the Easterly boundary of lands des-

cribed in O. R. Book 285, Page 306, Public Records of Sarasota County,
Florida, the same being the Westerly boundary of the proposed Roberts Bay
Drive extended, to the North boundary of the S% of the NE'/n of Sec. 6-39S-19E;
thence Easterly, 1865.89 ft, along the said North boundary of the S2 of the

NE'/4 of Sec. 6 to the Point of Beginning; But EXCEPTING THEREFROM the

following described lands: In O. R. Book 256, Page 723, to Orville Brown

and Cecilia M. Brown; in O. R. Book 376, Page 496, to Harley N. Beaugrand
and Eleanor C. Beaugrand, in O. R. Book 216, Page 588, to Ve-No-La

Developing Company; O. R. Book 572, Page 566, to S. W. Jarret, ALL being
recorded in the Public Records of Sarasota County, Florida, AND ALSO

EXCEPTING that part of Mobile City Estates, Unit No. 8, as recorded in

Plat Book 9, Page 92, Public Records of Sarasota County, Florida, lying

therein; this included 15 x 50' boat slip already deeded out to Plant 1968;
AND ALSO EXCEPTING the tract described as: BEGIN at the SE corner

of the NE% of the NE% of Sec. 6, and run West along the South tine of the

N% of the NE4, 1 805.40 ft, to its intersection with the Easterly R/W of

Roberts Bay Drive extended; thence S 0 deg. 19 min. East, 22.36 ft, to the

South R/W line of Venice By-Way for a P . O. B . ; thence S 89 deg . 51 min.

45 sec. East on the South R/W line of Venice-By-Way, 150. ft; thence

South O deg. 19 min. East, 186.67 ft.; thence North 85 deg. 20 min. West,
passing over a Canal to the Easterly R/W of said Roberts Bay Drive

extended; thence North 0 deg. 19 min. West, 175.2 ft, to the Point of

Beginning .

EXCEPTING THEREFROM those two fingers of land, containing approximately
5 acres altogether, lying Easterly of the East line of Mobile City Estates,
Unit #8 Subdivision, lying Southerly and Easterly of the Northerly boundary
of Roberts Bay Drive, as extended to the intersection with the South R.O.W.

line of Colonia Lane, a 50 foot, street, and lying Westerly of the property
conveyed in O. R . Book 572, Page 566, to S . W. Jarret, and also lying
Westerly of the tract; herein above last excepted, abutting and lying immediately
North of the S . W. Jarret parcel, aforementioned .

2.
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ALSO EXCEPTING THEREFROM, that portion of the East 1325.64 feet of

the SE% of the NE% of said Section, lying Easterly of the West line of the

Westerly ditch, of the Venice By-Way, anon-dedicated road, used by right
of prescription. ALL lying within Section 6, Township 39 South, Range 19

East.

PARCEL NO . ~:

That part of the NW/ of the SE'/4 of the SE% and the S% of the SE% of the SE%
of Section 6, Township 39 S Range 19 East, more particularly described as

follows:

BEGIN: at the SE corner of said Section 6, and run N 89 degrees 51' 35" W

320 feet for a point of beginning: Thence continue N 89 degrees 51' 35"Won

the South line of said Section 6, 998.32 feet to the SW cor, of SE4 of the

SE% thence N O degrees 08 min. 20 sec. W 1320.58 feet to the NW cor. SE%

of the SE'/a, thence S 89 degrees 55' 25" E . 660.76 feet thence S 0 degrees
04' 1 O" E 660.66 feet, thence S 89 degrees 53 min. 30 sec. E 659.96' feet

to the East tine of said Section 6, thence South on said sec , line 261 .04 feet;
thence N 89 degrees 51' 35" W 230 feet, thence South 100 feet, thence N 89

degrees 51' 35" W 95 feet, thence South 200 feet, thence S 89 degrees 51'

35" E. 5.0 feet, thence South 100 feet to the point of beginning, LESS parcel
to Carol Ann Wolfgang in O. R. 775, Pg. 536 described as follows:

BEGIN: at the SE corner of Section 6, Township 39 South, Range 19 East,
thence West along the South line of Section 6, to a point, which is 230 feet

West from the East Section line; thence North, parallel with the East Section

line, 400 feet; thence East, parallel with the South Section line, 68.2 feet

for a Point of Beginning; thence continue along said line, 161 .8 feet to the

intersection with the East line of Section 6; thence North along the East line

of Section 6, 90 feet; thence West, Parallel with the South line of Section 6,
163 feet; thence South, parallel with the East tine of Section 6, 90 feet to the

Point of Beginning.
ALSO EXCEPTING THEREFROM, that portion of the North 171 .04 feet of

the SE%~ of the SE% of said Section, lying Easterly of the West tine of the

Westerly ditch, of the Venice By-Way, anon-dedicated road, used by right
of prescription.

PARCEL NO. 5:

Begin at the NE corner of the NW/ of the NE'/4 of Section 7, Township 39

South, Range 19 East; thence South 0° 25' 17" West, 464.35 feet to the

Northerly right-of-way of State Road No. 45 By-Pass (200' R/W); thence

North 66° 04' 00" West, along said North R/W 1160.68'; thence South 89°

38' 58" East, 1064.03' to the P. O. B. all lying and being in Section 7, Town-

ship 39 South, Range 19 East, Sarasota County, Florida.

LESS THE FOLLOWING:

THAT PART OF N%, NW/, NE'/a, Section7-T39S-R19E described as follows:

COMMENCE at the NW corner NE'/4, NEa, Sec. 7, thence South 0 deg. 25

min 17 sec. West. 464.35 feet; thence Northwesterly along the North R/W

line of S. R. 45A, VENICE BY PASS, North 66 deg. 04 min. 00 sec. West,
825.48 feet; thence North 23 deg . 56 min . 00 sec . East, 146.33 feet; thence

South, 89 deg. 38 min. 58 sec. East, 698.28 feet to the Point of Beginning.

3.
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PARCEL NO. 6:

The N% of the NE% of the NE% of the SE% of Section 6, Township 39 South,

Range 19 East.

EXCEPTING THEREFROM, that portion of the parcel lying Easterly, of the

West line of the Westerly ditch of the Venice By-Way, anon-dedicated road,
used by right of prescription.

WHEREAS, in consideration of the covenants herein contained, the

City is disposed to accept and approve said Petition to the end that said lands

may be incorporated within its limits.

NOW, THEREFORE, for and in consideration of the premises and

annexation of the above described lands by the City of Venice, the Owners do

hereby covenant to and with the City as follows:

1 . LAND USE:

That the Owners will develop the lands as a planned residential

community substantially in accordance with the land use plan thereof as

contained in drawings prepared by Lane L. Marshall and Associates, Land

Planners and Land Use Consultant, dated June 26, 1972, marked Exhibit

A-2" attached hereto and made a part hereof .

It is the intention of the "Owners" and the "City" , by this agreement,

and the applicable city ordinances, to provide for, require, and permit the

development of the property, herein to be annexed, within the broad framework

of, and so as to accomplish the purposed of, the Planned Unit Development

P. U. D.) regulations of the County of Sarasota, as adopted May 9, 1972.

It is understood that a portion of the property herein, apart of Parcel

2, Exhibit "A-1", is now subdivided under the regulations of Sarasota

County, as Bird Bay, Unit No. 1 , and the plat therefor has been recorded in

Plat Book 10, Page 53, of the Public Records of Sarasota County. None of the

lots, designated therein, are owned by parties other than the "Owners" herein.

The "Owners", with the cooperation of the "City", will undertake to vacate,

annul and expunge this plat from th-~ records, through action of the appropriate

Sarasota County authorities .

4• RAC ~~~ I PG~~~~
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It is further agreed that no building or occupancy permit shall be issued

by the City in respect to any portion of said lands unless the same shall be

e~rtbraced within the intent of said plan, or such modification or substitution

thereof as may be hereafter approved by the City Council.

2. ZONING:

That the lands hereinabove described are now zoned by the County of

Sarasota as R-1 , R-3 and Agricultural and that it is anticipated said lands

will be zoned by the City so as to permit their use as a planned residential

community as follows:

Parcels A, B, C, D and E (as indicated on said Exhibit

A-2") to be zoned so as to be included in Residence District

Number 3.

Parcels F and G (as indicated on said Exhibit "A-2"

to be zoned so as to be included in Business District Number 1 .

3. SUBDIVIDING -PLATTING -CONVEYING:

That from and after the inclusion of said lands within the City no

portion thereof shall be conveyed by metes and bounds or otherwise, except

by reference to a subdivision plat, which shall include the same and which

shall have been approved by the City Council under applicable ordinances in

that regard, and recorded in the office of the Clerk of the Circuit Court of

Sarasota County.

It is agreed by the parties hereto that development of the Parcels may

be done in phases, or sub-phases, at the Owners' discretion, provided,

nevertheless, no permit will be issued for any development of any such phase

or sub-phase unless and until the following conditions have been met:

a) A Subdivision Plat of the lands to be included in such phase of

sub-phase has been submitted to and approved by the City Council,

as aforementioned, and has been duly recorded in the office of

the Clerk of the Circuit Court of Sarasota County.

b) A bond, with responsible Surety, in form satisfactory to the City

and in an amount equal to 1 10% of the estimated cost of the

construction of streets, roads, drainage facilities and water

5. ~ E~ 971̀ P~13r17
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distribution and sewer collection facilities for such lands, to be

so subdivided, to guarantee to the City that such improvements

will be completed.

c) The Owners pay to the City for water plant and sewer plant

capacities, at the time and in the amounts, as hereinafter provided

for each dwelling unit, or other unit within the lands so subdivided.

It is further agreed by the parties hereto that, upon submission of the

first plat for approval of the City Council, the Owners will also submit a master

plan, for the entire project indicating thereon the number and type of units to

be constructed. Owners will thereafter adhere substantially to such master plan,

or such substitutions thereof as may, thereafter, be approved by the City Council.

It is further agreed that the location of the golf course, as shown on

said Exhibit "A-2", is approximate and that minor changes may be made during

construction. The exact location and inclusion in subdivision platting of the

golf course will be accomplished in order of platting of lands abutting thereon.

4. EXTENSION OF WATER AND SEWER:

That the Owners will pay to the City at the time of Petitioning for

Annexation, for water main and sewer force main extension to said Parcels

the sum of Fourteen Thousand Eight Hundred ($14, 800.00) Dollars, which

represents the cost of materials for such extensions (installation to be at

City expense).

The City agrees that upon receipt of said sum, it will commence

installation of City water lines to points at the Southwest corner of Parcel A

on the By-Pass and at the intersection of the By-'Way and Bird Bay Boulevard

in Parcel B, and also commence installation of sewer force mains to the South

East corner of Parcel B on the By-Pass. The sewer force main shall be of

sufficient size and design to handle effluent from the sewage lift stations as

set forth in Paragraph 5 of this Agreement. The water lines are to be of a

size adequate to provide full service to the project as a whole.

6.
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5. COST OF PUBLIC IMPROVEMENTS:

That the Owners agree to .install at their expense, within the hereinabove

described lands, all sewer gravity and force mains and sewage lift stations; all

water distribution and fire protection mains and hydrants; and all roads,

streets, bridges and drainage facilities. The above to be property engineered

and installed to City specifications and in conformance to all laws, rules and

regulations of all governmental agencies having jurisdiction over same.

6. TITLE TO PUBLIC IMPROVEMENTS:

That the Owners agree to convey title to all the above described

improvements to the City upon completion and acceptance together with all such

easements as are necessary and proper that may not have been dedicated to the

public on the aforementioned subdivision plat or plats, in return for which the

City will thereafter operate and maintain same.

7. WATER AND SEWER PLANT CAPACITY COST:

That the Owners will pay to the City for water and sewer treatment

plant capacity expansions that will be necessary because of the inclusion of

the hereinabove described lands within the City limits, the sum of Four

Hundred Fifty($~50.00) dollars for each and every unit constructed on said lands

in accordance with the following:a) 

Five thousand ($5, 000.00) dollars at the time of submissionof

Petition for Annexation.b) 

At the time applicationis made to the "City" for a water tap connection

on any building constructed on lands within an approved

subdivision plat of any parcel as shown on Exhibit A-

2", a sum equal to Four hundred fifty ($450.00) dollars,per

unit, for each unit to be constructed on the lands embraced within

such subdivision plat.c) 

No capacity unit payment shall be made until the credit of Five

Thousand ($5, 000.00) Dollars paid, for that purpose, per sub-

paragrapha) above, shall have been entirely used up, by credit.

E~ ~`~~
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8. WATER TAP FEES AND METER DEPOSITS:

It is understood and agreed that water and sewer tap fees, s~neter

deposits and fire protection taps, as now constituted, are not included in

any of the above costs and must be paid for separately by owners prior to

such taps being made .

9. PROVIDING CERTAIN ROAD RIGHTS-OF-WAY:

That the "Owners" will provide road rights-of-way, sixty (60)

feet wide for general roads and eighty (80) feet wide for boulevards, as

minimums, dedicated to public use, as shown on Exhibit "A-2" (subject to

alignment changes as may occur as a result of changes shown on the subdivision

plat as finally approved by the Council), and construct paved roads thereon to

City" specifications of a minimum width of twenty-four (24) feet for general

roads and twenty (20) feet for boulevards, one way.

10. WATER RIGHTS:

That the Owners agree to permit the City to drill water wells in or

adjacent to Parcels A, Band C, Exhibit "A-2",,within all dedicated roads or

street rights-of-way, as described on Exhibit "A-2",' when such are ded-

icated on the various subdivision plats to be hereafter approved. Such wells

to be used as a part of the City's water source. It is agreed that the wells

will be located, drilled and maintained so as to be esthetically complementary

to the development and so as to provide a minimum of interference with the

use of the land and the orderly development of these Parcels, the adjoining

Parcels or of the entire project.

The City agrees that the Owners shall have the right to construct

irrigation wells and install distributive systems therefor, limited to non-

potable water uses, provided they are drilled under County Permit and in

conformance to all County and State regulations .

11 . OTHER RESERVATIONS AND RESTRICTIONS:

In addition to the now existing or hereafter enacted City Codes and

Regulations, including, but not limited to, those concerning zoning, building,

8.
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plumbing, electrical, subdivision, and public improvements, the Owners

hereby agree to the following additional restrictions as to construction on

said Parcels:

a) It is agreed that Parcel A, Exhibit A-2, comprising 30 acres

and designated for use as a cemetery, not be counted as a part

of the planned residential community in the calculation of acreage

density. On this basis the project comprises approximately 150

acres.

b) Over all density for living units, related to the remainder of the

project, will be limited to 10 units per project acre, and the open

space ratio will be 56%.

c) It is agreed that upon failure of the Owners, within a reasonable

time, to obtain the requisite license for the cemetery, that Parcel A,

Exhibit (A-2) be, then, deemed wholly a part of the planned

residential community herein; that the master plan be amended by

petition and that the Council, then,modify the uses permitted and the

density to be allowed thereon, in a manner reasonably related to

the overall project density and use.

12. INGRESS AND EGRESS:

Ingress and egress shall be allowed at all times to the proper City

officials over the common roads, lanes and alleys within the land for the

purpose of policing said area, the collection of garbage and performance of

other municipal functions in connection therewith.

13. ADDITIONAL COVENANTS:

a) It is agreed that this planned residential community be developed

by the Owners, under their unified control in accordance with a

comprehensive Master Plan, and with responsibility in the Owners

for the maintenance and operation of the common use areas,

improvements, activities and services, except those assumed by

the City, or other agency.

9.
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b) It is further agreed that if the City shall accept and

include the Owners' lands for inclusion within its corporate

limits pursuant to this Petit~~on for Annexati~, .the Owner

shall and will indemnify and save the City harmless of and

from all costs, including reasonable attorneys' fees,

that may be incurred by it in defending any and all litigation

involving the validity of such annexation proceedings. The

Owners further covenant and agree to and with the City that

if the contemplated annexation shall ultimately be held invalid

by Court proceedings, or excluded from the City Limits by

future legislation, then if and to the extent that the City shall

continue to supply water, sewer, and other utility services

to the affected area, it shall be entitled to charge therefore

at such rates as may be prescribed from time to time by the

City Council for comparable services outside the City Limits.

The Owners further covenant and agree, jointly and severally,

to waive any claim for refund of advalorem taxes levied by

and paid to the City of Venice on property contained in the

affected area for any period subsequent to the acceptance by

the City of the Owners' Petition for Annexation and prior to

the establishment of the invalidity thereof in the manner

aforesaid .

c) Each of the several covenants herein contained shall run with

the land above described and shall enure to the benefit of and be

binding upon the respective successors and assigns of the parties

first above named.

IN WITNESS WHEREOF, the City has caused this instrument to be

executed by its proper officials thereunto duly authorized and its corporate

seal hereunto affixed, arty the Owners have hereunto set their hands and seals

the day and year first above mentioned.

10.
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WITNESSES:

7U

WITNESSES:

G~`~

C~ ~~

CITY OF VENICE, FLORIDA

i

MAYOR

Attest• ~~~~

City Clerk

OWNERS;

tc~_e ~ ~ r L.S.

AMALGAMATED TRANSIT UNION,
TRUSTEES, By Gene L. Green,

Attorney-in-fact, under Power of

Attorney dated May 19, 1972.

PURCHASER:

VALENCIA DEVELOPMENT CORP.

7

BY: ~ ~~ i~ ~ /~ ~ L . S .

es id nt

REC 971 Pc 13 ~3

11.



STATE OF FLORIDA )

COUNTY OF SARASOTA )
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SS

I HEREBY CERTIFY that on this day before me, an officer duly qualified
to take acknowledgments, personally appeared THOMAS HUMPHRIS and

STEPHEN ALBEE, JR, respectively Mayor and City Clerk of the City
of Venice, a municipal corporation in the County of Sarasota, State of

Florida, to me personalty known, and who executed the foregoing Agreement
in the name of and for that corporation, affixing the Corporate Seal of that

corporation thereto.

WITNESS my hand and official seal in the County and State last aforesaid

this .~ ~ ~?~ day of AUGUST, 1972

Nota y Public State of F rida at Large
Notary Public .State of Florida ai LarRe

My commission expires: 
Mw Commission Expires May Zl, 1976
Ben~e~by~H~-Fgr

STATE OF FLORIDA )

SS

COUNTY OF SARASOTA )

I HEREBY CERTIFY that on this day, before me, an officer duly qualified
to take acknowledgments, personally appeared GENE L. GREEN, Attorney
in fact, for AMALGAMATED TRANSIT UNION, Trustees, to me personally
known to be the person described in and who executed the foregoing instrument

anti acknowledged before me that he executed the same .

WITNESS my hand and official seal in the County and State last aforesaid

this, r~~; ,2//ff' day of AUGUST, 1972

Noti~ry Public State of Florida at Large
Notary Public, State of Florida at Large

M Commission ex Tres: 
My Commission Expires Mar. 20, 1976y p Rnnriari by I~,-S. F. &~".

STATE OF FLORIDA )

COUNTY OF SARASOTA )

SS

I HEREBY CERTIFY that on this day before me, an officer duly qualified
to take acknowledgments, personally appeared JOHN S . BOOTH to me

personally known to be the President of VALENCIA DEVELOPMENT

CORPORATION, a Florida corporation, and who executed the foregoing
instrument and acknowledged before me that he executed the same for and

on behalf of the corporation.

WITNESS my hand and official seal in the County and State last aforesaid

this, , - , ~~ ~ ~ day of AUGUST, 1972

J .[~>~£-~- /mil , ~1Ci~<~C~-fLe_
Notary ,,Public State of Florida at Large

Notary Public, State of Florida at Large
My Commission Expires Mar. 20, 1976My commission expires: Bonded by U. S. F. x, g,

12.
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AMENDMENT TO AGREEMENT

a..

THIS AGREEMENT, entered into this 24thday of April, 1973,

by and between JOHN S. BOOTH and FRANK E. COWAN, as TRUSTEES

of the Bird Bay Village Trust with full power to sell, convey,

hypothecate, lease, encumber, mortgage, lien and otherwise deal

with said property, herein referred to as " Owners", and to the

CITY OF VENICE, a municipal corporation, in the County of Sarasota,

Florida, herein referred to as the "City."

WITNESSETH:

WHEREAS, the Owners have, by warranty deed from the Venice

Memorial Park, Inc., a Florida Corporation, dated April 12,

1973 and filed on April 16, 1973 in the Office of the Clerk of ~--~.. g:~
Courts, Sarasota County in O.R. Book 988, Page 144 et sec{.,

become owners of the herein described property, and successors

in interest under the agreement, dated August 21, 1972 of the

prior owners with the City and,

WHEREAS, by petition of Valencia Development Corporation,
a Florida Corporation, as Owner then, and by agreement of

August 21, 1972, with the City, and by City Resolution #363-72,

dated August 23, 1972, all of which instruments were filed for

record in the Office of the Clerk of Courts, Sarasota County,

on October 25, 1972, in O.R. Book 977, Pages 1368 sea., and in

O.R. Book 977, Pages 1373 et seq., the property, described therein,

was annexed.to the City of Venice, for use ( except as to the

cemetery area) as a planned residential. community and,

WHEREAS, the cemetery area, comprising 30 acres, not theme

a part of the planned residential development, is described as

follows:

Commence at the NW Corner of the NE 4 of the
NE 4 of Sec. 7, Twp. 39 S, Rge. 19 E, Sarasota
County, Florida; thence N 89 deg. 31' 14" W

along the N line of said Sec. 7, a distance of
655.17'; thence N 23 deg. 56' E 86.21; thence
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N 66 deg. 04' W 75.81'to the POB; thence N
23 deg. 56' E 303.95' thence N 5 deg. 35'
W 853.23'; thence N 359.27'; thence W 15.00'•
thence S 84 deg. 00' 611 430.00'; thence S
69 deg. 30' 40" W, 607.9' to the easterlyR/W of Seaboard Coastline Railroad (100' Wide)•thence S 11 deg. 57' 40" E, along said R/W,1208.06' to the northerly R/W of U/S #41;thence S 66 deg. 04' E along said R/61i, 475.19';thence N 23 deg. 56' E 250.00'; thence S 66
deg. 04' E 203.18 ' to the POB and containing30.00 acres of land; said property being and
lying in Sec. 6 ~ 7, Twp. 39 S, Rge. 19 E,Sarasota County, Florida.

and which parcel appeared as Parcel A on Exhibit (A-2) attached

to the agreement of August 21, 1972, and,

6NHEREAS, the August 21, 1972 agreement, provided, in Para-

graph 11.-(b), entitled, "Reservations and Restrictions" as

follows: "It is agreed that upon failure of the Owners, within

a reasonable time, to obtain the requisite license for the

cemetery, that Parcel A, Exhibit (A-2) be, then, deemed wholly
a part of the planned residential community herein; that the

master plan be amended by petition and that the Council, then,

modify the uses permitted and the density to be allowed thereon,
in a manner reasonably related to the overall project density and

use." and,

WHEREAS, a reasonable time, has now elapsed, within which

the license for the cemetery ivas to have been obtained, and the

Owners having now petitioned the City, pursuant to the terms of

the agreement's Paragraph 11-b, and the cemetery being now deemed

a part of the planned residential community, and the agreement

further requiring, thereupon, that the master plan for the community,
as expanded, be amended and that the uses and density to be permit-

ted thereon be redetermined, "in a manner reasonably related to the

overall project density, and use." and,

WHEREAS, the Owners and the City, by agreement, dated February
15, 1973, filed in O.R. Book 997, Pages 1506 et seq., on April 11,

1973, which filing included the petition and the Resolution of the

City Council, annexed to the City of Venice a 19 acre parcel,

contiguous to the heretofore annexed Bird Bay Village, and which

agreement, of April 11, 1973, amended the agreement of August 21,

2-
r~~t,.;



2 i5~,~

a is P

1972 and modified the master plan of Lane L. Marshall Associates,

dated June 26, 1972, attached thereto as Exhibit A-2, by substitut-

ing therefor a revised master plan (designated "site plan"), as

prepared by James C. Padgett, A.I.A., dated February 1, 1973, as

the basis for development of the extended planned residential

community and,

WHEREAS, the Owners have, by warranty deed from Valencia

Development Corporation, a Florida Corporation, dated April 12,

1973, and filed on April 16, 1973, in the Office of the C-lerk of

Courts, Sarasota County, in O.R. Book 998, Page 142 et sea.,

become owners of all the property comprising the planned residential

community now known as, Bird Bay Village and,

WHEREAS, by virtue of these conveyances and by reason of

covenants running with the land contained in the agreement with

the City, the Owners are in unified control of all the property

comprising the planned residential community, known as Bird Bay

Village.

NOW THEREFORE, in consideration of the mutual understanding

and by mutual agreement of the Owners and the City, the agreements

dated August 21, 1972, and February 15, 1973, are amended and

modified in the following manner, to-wit:

1. Paragraph 1 " Land Use", is amended by deleting the

phrase "Lane L. Marshall and Associates, Land

Planners and Consultants, dated, June 26, 1972"
and substituting therefor, the following phrase,
James C. Padgett, A.I.A., dated April 13, 1973."

2. Paragraph 11 " Other Reservations and Restrictions"

is amended, by deleting, entirely, the sub-paragraphs
a), (b) and ( c) and substituting therefor the follow-
ing sub-paragraphs ( a) , (b) , (c) and ( d)

a) It is agreed that Parcel A, Exhibit A-2

comprising 30 acres be and is, a part of
the planned residential community. On this

basis, the project now comprises 195.6 acres.

b) That the description of the area added herein
to the planned residential community, known
as Bird Bay Village is as follows:

Commence at the NW corner of the NE 4 of the

NE of Sec. 7, Twp. 39 S, Rge. 19E, Sarasota

County, Florida; thence N 89 deg. 31' 14" W

along the N line of said Sec. 7 a distance of

655.17 '; thence N 23 deg. 56' E 86.21'; thence

N 66 deg. 04' W 75.81' to the POB; thence N 23 deg.

3-
ti

rlincoln
Highlight

rlincoln
Highlight

rlincoln
Highlight



l,5~ !3

a2/ 5, /~

56' E 303.95'; thence N 5 deg. 35' W 853.23';
thence N 359.27'; thence W 15.00'; thence S
84 deg. 00' W 430.00'; thence S 69 deg. 30'

40" W 607.9' to the easterly R/W of Seaboard

Coastline Railroad (100' Wide); thence S 11

deg. 57' 40" E, along said R/W, 1208.06' to
the Northerly R/W of U.S. #41; thence S 66 deg.
04' E along said R/W, 475.19'; thence N 23 deg.
56' E 250.00'; thence S 66 deg. 04' F. 203.18'
to the POB and containing 30.00 acres of land

said property being and lying in Sec. 6 ~ 7,
Twp. 39 S, Rge. 19 E, Sarasota County, Florida.

c) It is agreed that, of the 30 acres referred to

in subparagraph (a) immediately above, 4 acres,

already zoned B-1 Business, lying along the
Venice By-Pass, be used for business purposes,
and that the remaining 26 acres already zoned
R-3 Residential, be used for residential pur-

poses.

d) Overall density for living units for the entire

project will be limited to 8.4 units per acre,
and the open space ratio will be a minium of

730.

3. In all other respects the terms of the agreement of

August Z1, 1972, (except as modified by the agreement
dated February 15, 1973) are confirmed and re-adopted
as a part hereof, as though fully set forth herein.

IN WITNESS WHEREOF, the City has caused this instrument to be

executed by its proper officials thereunto duly authorized and

its corporate seal hereunto affixed, and the Owners have hereunto

set their hands and seals the day and year first above mentioned.

CITY OF VENICE, FLORIDA

Pr.: ~,~

Attest.

ity er

OW RS:

B R BAY VILLAGEiTiRUST

WITNESSES:

As to th Trustees

Jo n 5. lioO~~h ~"

A Trustee U/A
i

Frank E. Cowan
As Trustee U/A

4-
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STATE OF FLORIDA )

SS
COUNTY OF SARASOTA)

I HEREBY CERTIFY that on this day before me, an officerduly qualified to take acknowledgments, personally appearedTHOAfAS HUMPI-IRIS and STEPHEN ALBEE, JR, respectively Mayor andCity Clerk of the City of Venice, a municipal corporation inthe County of Sarasota, State of Florida, to me personallyknown, and who executed the foregoing Agreement in the name ofand for that corporation, affixing the Corporate Seal of that
corporation thereto.

WITNESS my hand and official seal in the County and Statelast aforesaid this ~~ ~h of April, 1973.

otary Public, St of Florida at Large
Notary Public. State of Florida at Large

My C O1Ti1I17t S 510 n expires : Bonded bvsll nC Fx8` 
es May 21 1976
G.

STATE OF FLORIDA )
SS

COUNTY OF SARASOTA)

I HEREBY CERTIFY that on this day, before me, an officerduly qualified to take acknowledgments, personnally appearedJOHN S. BOOTH and FRANK E. COWAN, Trustees of Bird Bay VillageTrust, to me personally known to be the persons described inand who executed the foregoing instrument and acknowledgedbefore me that, they executed the same.

WITNESS my hand and official seal in
last aforesaid. this 24th of April, 1973.

f

Notary Pu lic, tate o Flori a at Large
Notary Public;. State of Florida at D_arge
My Commission Expires Mare 20,. 1.976

D-1y cos;:mission expires: ~eped~!,~~~~~~

the County and State



4

C

V ~•

H c t `~ v
a ~

r+

TrrrTrrnru 6trrmi~ Trm^ ~rrrrrm=~~ ~~ \~~CS';:•~°'~~` ~~

K,~'~ihr+~rk~iHltii;~D ~~ ~t{HfflOff'H+4+6`tfff~ ~N+!N+fO+tl~~ r a ~~,

1~ ~~ ~/ ~~~ ~ 

o " ~ ~ I ~ ~ ~
1~~

wL

iv` -.

yi w\~~~~ ill llil ~ ~i' ~~ ~ iT~

l ~- ~ ~~~~ o I

Q

I
Lam' ~ ~ ~ 

I ll_

I / "'- ~ /n

h

r ! ~ 

J L- I ~; ~ ~~.-: 

d r- ~ ~ . _ ~~ . 

L , ~_ ~' ' r ~~ ~~ ~- fl ~ _ - i~ l ~ .1. r~ ~' ~ ,~'

1 1 ~ ~ ~ . ~ 7 - '~ ~_ U ~ ~ '*

t `~~~~~ _ L, _

i ~. ~" ~
il

W

o

J ~~ 
f'_ iTT; J;~~'i~ ~IJ ~ ~~ ~ ` /~~~ ~/ - ~ ~~~~~ r / 11' c

A ~ ,
f ~

r

O

L

o -, 

i Y~
qY
h

d
w

r

m

J
a e. ~

3
z

F

t

f ~ ~~

9

3

W ~ Q4 N
J~f

y ~

Y '~
9a

3~
ya i~S ~ 9 z IT

C

oo..,~ ~ ~ c

a
@a



4,4 ~`~. J A M E S C. P A i~ G E T T. A R C H I T E C T
2' 0 5 1 M A N S T' R E S T S A R A E T A • f' L O R I D A 3 3 5 7 7

l S 8.1 :( T E t 1 3 T E L E P H O N E N U M B E R 9 $ 5 f3 3 7 0 f -,-•}

M E MOB E R O F t H E A M E R I C A N I N S T I T U T E O F A R C H I T E C T S Sl13JECT:

BIRD BAY" SITE PEVELOQI• iE('JTE'LP..fdDATA.*F,

OR:VALE" JCIADEVELOPMEi9T CORPOR ATIOP!DATE:

APRIL l3, 1973~`~I.

CROS S ARCA TABtILATIO(~ SA

Resic! ential1<~'.46ac. 195. 5c. -Gross) B
Cor•+ lrerciat ?. i~ ac. II.

F GROSS ACAEAuE FCR:J_ 

ITEM __._ 

N0. ' l!NITSPJG. ACRES Of GROSS ACRt~.Gtq

Villas l~;C3. 9F32. 04C

ToG•~ nhouses ~~'1 . C~ 155 D
Apartments i?79i0. 0(~5. 1?E
F

Clualause 1. 15SG G
Ad~

nini~tration14 07 1

54 3 ~~iu i: i t~Sl! E3i OTP.tJ

Par~ inn (2:l) 3^~ EF. 4G 13.~~' K
Roads ~ c2 a , lr, r

6?1 ; . 7~ SUE? TOTAL (")L

pen space 3. n373. 1rOSS

aC. IP1!"~U5c

l! '1 ~ ~~ ' .a 1 S i ~ ~,~

C{ 1 i ~ 195.

601 00. 00TOTALS III . 

GPC' SSRESIDEFJTIAL DENSITY = 16~~3 _ciu_ = 8. 4tIdt~195.
nac. lac. Residential

Units By August 21, 1972 Agreement 1643 New

Res idential Units From Cemetery 30 Ac . + Sche iar19 Ac . 1437 ensit

For New Area = 206 = 49 Ac. = 4. 20Per Ac. 206 pert' 
P:ll.G. zcning regulatichs, Sarasnt~~ Col~nt; , Florida Density

For New Residential Area = 206: 26 Ac. = 7. 92Per Ac.evi

sad as per. Hera s i t~ plan { 4i i 3f r 3 i ATTACE-

1MENTEXHIBITA-2yls'

l3



a~~; !~

y-~

PETITION FOR INCORPORATION OF CERTAIN PROPERTY, AS

PART OF THE PLANNED RESIDENTIAL COMMUNITY, KNOWN AS

BIRD BAY VILLAGE IN THE CITY OF VENICE AND FOR MODI-

FICATION OF THE AGREEMENTS RELATING THERETO:

T0: THE HONORABLE MAYOR AND CITY COUNCIL

CITY OF VENICE, FLORIDA

COMES NOW, JOHN S. BOOTH and FRANK E. COWAN, as TRUSTEES, `

of the Bird Bay Trust with full power to sell, convey, hypothecate,

lease, encumber, mortgage, lien and otherwise deal with the pro-

perty herein described, representing that the following information,

including that contained in the attached exhibit is true and correct

to the best of their knowledge and belief, and they respectfully

request that:

1. The boundaries of the planned residential community

now known as Bird Bay Village, as extablished in

the annexation agreement, dated August 21, 1972, and

as extended by the annexation agreement dated February

15, 1973, now be extended further, so as to include

the cemetery area ( originally excluded) described as

follows:

Commence at the NW Corner of the NE of the NE 4

of Sec. 7, Twp. 39 S, Rge 19 E, Sarasota County,

Florida; thence N 89 deg. 31' 14" W along the N

line of said Sec. 7, a distance of 655.17'; thence

N 23 deg. 56' E 86.21'; thence N 66 deg. 04' W

75.81' to the POB; thence N 23 deg. 56' E 303.95';

thence N 5 deg. 35' W 853.23'; thence N 359.27';

thence W 15.00 '; thence S 84 deg. 00' W 430.00';

thence S 69 deg. 30' 40" W 607.9' to the easterly

R/W of Seaboard Coastline Railroad (100' Wide);

thence S 11 deg. 57' 40" E, along said R/W, 1208.06'

to the Northerly R/W of U.S. #41; thence S 66 deg.

04' E along said R/W, 475.19'; thence N 23 deg.
56' E 250.00'; thence S 66 deg. 04' E 203.18' to

the POB and containing 30.00 acres of land; said

property being and lying in Sec. 6 ~ 7, Twp. 39 S,

Rge. 19 E, Sarasota County, Florida, which deemed

wholly a part of the planned residential community.

2. The master plan of the planned residential community

known as Bird Bay Village, be amended accordingly
and the agreements, creating the planned residential

community, be modified and amended so as to establish

the uses and density permitted within the new addition

in a manner reasonably related to the overall project

density and use.

3,.~•r~E~hibit A, attached hereto and made a part hereof

shows ,

a) The boundaries of the planned residential

community, as extended,
b) The extent of the new area added herein,

c) Indicates the existing zoning categories, and

d) Dates of OFFICIAL RECORD DATA.

4. Title to the property, described herein, is in the names

of the petitioners, who awn in their names, jointly as

Trustees, all the remaining property comprising the

planned residential community, now known as Bird Bay

Village.
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WHEREFORE, the undersigned request that the City Council
take the action necessary to implement the integration of the

property herein, described, as part of the planned residential

community, now known as Bird Bay Village, all in accordance with
the provisions for such action, as set forth above, and in the

agreements creating and modifying the planned residential

community.

SIGNED, SEALED AND DELIVERED:

In the Presence of•

C CLf'Le ~ ~ ~ c~uQ.l.C.Q.,

s to ignatories

0 NERS:
USTEES F B

t"
D BA TRUST

J of

rQ~
ran E. owan

2-
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DIRD DAY
VILLAGE

April 7, 1973

The Honorable Mayor and Members

of the Venice City Council

City Hall

Venice, Florida 33595

Gentlemen:

13' 13

You will recall that Bird Bay Village, a planned residential community,
was annexed to the City in October, 1972. It was the first Planned Unit Devel-

opment project in Sarasota County. There is now pending before the Council
our request for inclusion within this project, approximately 20 acres, located

along Venice By-Way, contiguous to the eastern boundary of Bird Bay. Since
no increase i n the overall residential units t o b e constructed was sought, the

project density was voluntarily reduced to 8-3/4 per acre. Re-zoning on the
new parcel to R-3 was recently approved and completion of the annexation is
scheduled for the Council meeting to be held on April 10, 1973.

In the course of preparing the changes in the master plan, so as to
accommodate this added area, and also, in the preparation of the subdivision
plats and their detail for advance approval of the Council, so as to permit the
start of our actual construction, we found that the area designated for the golf
course in the original master plan was woefully inadequate, even with the added
20 acres above. Regretfully, we find that our only solution, consistent with
our promised objective of making Bird Bay Village " the finest Planned Unit
Development in Florida," is to abandon the plans for a cemetery. The cem-

etery 30 acres is shown on the original master plan, but, by the agreement
paragraph II-A), was excluded from the planned residential community as such.
The agreement does provide for the inclusion of this area as part of the Bird

Bay community, in the event it is not used as a cemetery.

number one birdl~tpy. drive, venice, florida 33595 telephone: (813) 485-4804



The Honorable Mayor and Members

of the Venice City Council

sP

April 7, 1973 ~ 1 'S ~

page 2

It is my purpose in writing this letter, to advise you in advance, of

our problem and our proposed solution. Under normal circumstances, where

land areas are re-adjusted to changed use requirements, this particular

problem would not arise. The difficulty here results from State of Florida

requirement of a minimum permitted area for cemeteries ,of 30 acres. We

had made plans for this bare minimum and now find we must use a part of

that. Ergo, we will be unable to meet the cemetery requirements. I need

not point out that the usual solution -acquisition of an adjoining parcel - is

not available to us . We can only go west and there we are blocked by the

Seaboard Coastline RR right of way.

I am therefore, calling to your attentions, that under the provisions

of paragraph II-C of our original agreement, dated August 21 , 1972, that we,

as owners, have failed, "within a reasonable time, to obtain the requisite

license for a cemetery," and that, Parcel A, Exhibit A-2 (the cemetery),

be "deemed wholly a part of the planned residential community." I further

ask that " the master plan be amended by petition and the Council, then,

modify the uses permitted and the density to be allowed thereon, in a manner

reasonably related to the overall project density and use." I propose further,

that this petition be presented for consideration of the Council at its meetings

scheduled for April 23rd and 24th, 1973.

In anticipation, a revised master plan of Bird Bay Village, with the

cemetery area included as part of the planned residential community, has

been prepared, together with a re-computation of overall density and that

attributable to the newly added community area. This data will, among other

things, demonstrate the following:

1 . The addition of 206 residential units within the added

area zoned R-3, at a density of less than 8 units per acre.

2. The business use of approximately 4 acres along the By-

Pass, already zoned B-1 .

3. The reduction overall of density for residential use to

less than 8 % units per acre. (10 units per acre per-

mitted by original agreement).

4. Buffering the residential usage from the By-Pass by

utilizing the established business use on the highway.
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The Honorable Mayor and Members

of the Venice City Council

April 7, 1973

page 3

r b"C3

In my own, and all my associates' considered judgments, the proposal,

though sacrificing the cemetery, an admitted community need, will

immeasurably improve the Bird Bay Village and its amenities. You may

rest assured that we will endeavor to seek an alternative site in the area for

a cemetery. Finally, you know we are anxious to get into the construction

phase of Bird Bay.

Your prompt action will quicken us to this goal. It is the feeling of

all of us, that with your cooperation now, and the prompt establishment of

this final master plan, we can avoid bothering you in the future with the

amendments that would otherwise be likely.

Respectfully submitted,

DEVELOPMENT

ORATI'O

tYS~ ~ esidentId ,

JSB:w



629 Alhambra Road

BIRD BAY PROVISIONAL
DESIGN DATA

Total Acrea e

Residential
Commercial

Livin Units

Cluster Villas

Town Houses

4-Plex Units

Water Front Apts .
Rental Apartments

Total

Open Space

Park Area

Par 3 Golf Course
General

Total

PARKING RATIO UNIT

146.9

3.9

143.0

42.0

88.0

576.0

588.0

1437

53.5 ac.

21.4 ac.

10.1 ac.

85.0 ac.

a~ S. ,o

Venice, Florida 33696

151

Units /Acre

3.5

3.5

4.4

12.6

21.9

10.0

56%

2 to 1
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TiiIS Ai•1iJcdDi•I!~;iVT ì'O At11E}~11'1'IUi1 AGREr,r~IFL1T made and entered into this

2lstday of December
1977, by and between BIRll BAY ASSUCIA'I'ES,

a rlorida general partnership comprised of Robert A. :Morris, Jr, a.nd Jaime

S. Carrion, hereinafter referred to as " Owner," and CITY OF VEITICE, a

municipal corporation in the County of Sarasota, State of Florida, here-

inafter referred to as " City."

i~l I T N E S S E T H

dH];F:EAS, City and Amalgamated Transit Union, Trustees, and Valencia

Development Corporation entered into an Agreement dated August 21, 1972,

recorded in Official Records Book 977 at page 1373 of the Public Records

of Sarasota County, Florida, in which certain properties more particularly
described therein were annexed to the City of Venice pursuant to the terms

and provisions of that Agreement; and

rTHERLAS, City and Charles F. Schiear, Jr. as Trustee U/A dated

October 24, 1966, entered into an Agreement dated February 15, 1973,

recorded in Official Records Book 997, page 1510 of the Public Records

of Sarasota County, Florida, in which land contiguous to the above de--

scribed lands trere annexed to the City of Venice pursuant to ttie terms

and provisions of that Agreement; and

VfiEREAS, City and Valencia Development Corporation entered into an

Amendment to the above Agreement dated April 24, 1973, recorded in Offica_a7.

Records Hook 999, page 213G of the Public Records of Sarasota County,

Flori&a; and

FIEREAS, a portion of said lands have Yieretofo-re been developed by

Valencia Development Corporation and submitted to condcmini.um ownershiz~

as portions of Bird Bay Village Unit One; and

TrI1~;F.EAS, the remainder of the annexed lands have bean conveyed b~~

Valencia Develo}~ment Corporation to Venice PropertiE~s, Inc. a Florida

corporation hereinafter called "Properties;" and

H~?REAS, Properties has conveyed a portion of the remaining undovol-

oiled lands to O~~~nc~r tay warranty deed dated June 14, 1977, recos:cled in

OK i~ ~ 9 ~ is!/f~



Official Records Book 1177, page 191'1 of the Public Records of Sarasota

County, i'lorida; and

F1HEiZEAS, Properties has granted to O~.aner and Jaime S. Carrion and

Robert A. Morris, Jr. options to purchase the remainder of the und.evel-

oiled lands as evidenced by various ~Iernorandum and Notice of Optior_ to

Purchase dated June 14, 1977, and recorded respectively in Official

Records Book 1218 , beginning at pages 689 694 and 697

Public Records of Sarasota County, Florida; and

PIHEREAS, Properties has. leased with an option to purchase the golf
course portion of said lands to Bird Bay Golf Club, Inc., a Florida

corporation owned and controlled by Robert A. Morris, Jr, and Jaime S.

Carrion, as is more particularly described in the Memorandum and Notice

of Lease Agreement with Option to Purchase dated March 2, 1977, recorded

in official Records Book 1177, page 1935 of the Public Records of Sarasota

County, Florida; and

LVHEREAS, Properties has leased with an option to purchase the Admin-

istration Building and Model Center site to Bird Bay Realty Company, a

Florida corporation owned and controlled by Robert A. P•lorris, Jr. and

Jaime 5. Carrion, as is more particularly described in the Memorandum

and IJotice of Lease Agreement with Option to Purchase dated June 14, 1977,
recorded in Official Records Book 1177, page of the Public Records of

Sarasota County, Florida; and

WHEREAS, Properties, Bird Bay Golf Club, Inc, and Bird Bay Realty

Company are executing this Agreement for trre purpose of evidencing their

consent hereto; and

Wi-iEREAS, Owner desires to modify the original Annexation Agreements

as Amended, altering the land use plan for the Planned Residential Community

and City desires to modify the Agreement by providing for the application

of certain provisions from the Code of the City o.f Venice to the future

development of said undeveloped lands.

NO~•~ TIIEREFOIZE, in consideration of the mutual agreements herein

undertaken, the parties hereto agree that the above described Annexation

Agreement be amended and modified as follows;

1. Paragraph 1 is hereby amc~ridcd to read as fotlo<<~sz _.. ~,~ 

iii 9 ~'~ ~!/~'.
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1. LAND USE:

Owner will develop the lands in a planned residential

community substantially in accordance with the land use

Master Plan thereof prepared by Robert A. Morris, Jr.,

AIA, initialed by Owner and City and attached hereto as

Exhibit "A" and by this reference made a part hereof

providing for a maximum density of `998 units in addition

to the existing units in Bird Bay Village Unit One. The

Planned I7nit Development portion of said lands shall be

developed in accordance with the portions of Chapter 2QA

of the Code of the City of Venice which are applicable to

existing Planned Unit Developments. No building or

occupancy permit shall be issued by the City with respect

to any portion of said lands unless the same shall be

embraced within the intent of said Master Plan or such

modification of substitution thereof as may hereafter be

approved by the City Council.

2. Paragraph 3 a) is hereby amended to read as follows:

a) A preliminary subdivision plat or condominium

plat, as appropriate, has been submitted to and

approved by the City Council.

3. Paragraph 11(d) is hereby amended to read as

follows:

d) The Subdivision Regulations of the City

of Venice shall apply where such requlations

are appropriate and applicable and are not

inconsistent with the Annexation Agreements

as amended hereby. The maximum density for

the development of the remaining undeveloped

lands shall be reduced to 998 units as shown

on the Master Plan attached.

This Agreement shall run with the land as described above and

shall inure to the benefit of and shall be binding upon the parties

hereto, their successors and assigns.

IN WITNESS W1-~FRI:OF, Owner has executed this llgreement l:~y its

duly authorized general par.t»er and Ci.fi:.y has executed thisI~grec~rnent

by its duly aut_-hor.izi~d o.f:fic~~ls and its corpr~r.atc~ seal. ~zi~fiXed

hereto eF feet-.ive the day ~~nc7 year f a. rs:,t ~~bc~vt.> ~:~t~:i. t_ t<c~n . ~ ~~~

rlincoln
Highlight

rlincoln
Highlight

rlincoln
Highlight
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Ji messes : BIRD BAY RSSOCIATLS

By: `
Robe t A . iii i s , Jr . ,

A General Partner

CITY OF VE~JICE

SEAL)

By . ~. C~
Mayo r

ATTEST:

By : ~ L.--

Czty Clerk.

C O N S E N T

The undersigned hereby consent to the foregoing Amendment to

Annexation Agreement effective the day and year first above written.

Witnesses: BIRD BAY GOLF CLUB, INC,

By:
Robert A. !orris, Jr.
As its Vice President

BIRD BAY REALTY COMPANY

By . ~, ~.
Robert A, rorrzs, Jr.
As its Vice President

VENICE PROPERTIES, INC,

By. .~
James U . 6Vade

s it President

S7.'~~TE OF FLORIDA )

COUNTY OF SARASO`.I'A)

e foregoing instrument was acknowl.edr~ed beL-c~re me this ,(~~ day
of ~ 197$x, byR013LR` I' A. :IORRIS, JI:. , a general ~>
artner of i31 ~ 1311Y AS: IA`1'L•:S, aI'loridaGcrlera.l Partnership, 021 behalf of



A DAL ~~i~i ~9 ~~//~
air. ~'

partnership, and as Vice President of I3IP.I~ I3AY GOLI' CLUB, INC, and I3:II?D
I31~Y I~tLALTY CO;IP[~JY, a Florida corporations, on behalf oL the corporations.

i

I~ l~ i . r%~ ,f
Notary Public

My commission expires:

ST[AT E OF FLORIDA )

COUNTY OF SARASOTA)

Notary Pdolic, Sio~e of florda at large

My Comm ss;on G<. rs May 8, 1979

Bonded by Arrruican Fire 3. Cawcily Co.

T e foregoing instrument was acknowledged before me this ~~ day
of , _ 197$', by HARRY E. CASE, Mayor of the CITY OF
VENICE, and by ~TEVE ALBEE, JR. , City Clerk of the City of Venice, a

municipal corpc~Sration in the County of Sarasota, State or Florida, on
behalf of the corporation.

Notary Pub i ~ ~'-~

My commiss' n expires:

STATE OF FLORIDA )

CUUiVTY OF SARASOTA)

Notary Public, State of Fiarida at Large

tvly Commission [xptres Duly i0, 133t

Bonded By U S F & G

T foregoing instrument was acknowledged before me this ~ ?'`'~ day
of 1979, by JAMES U. WADE, President of VENICE
PROPERTIES, IN ., a F orida corporation, on behalf of the corporation.

c .
Notary Public --

My commission expires:

NCITA2V v`;,Jg(t~' Sr4fF !?Ft!(~RI()n AT taq~MY C«h1~1`,SIr,~)la ~,YDIRr~ t:u ? ~~ tv81BOtJ1U:C 'Nkt% ..~N;:RA, ~!d'i .ir~I~f.kN.'Rt i[R$

n '
yr ....

O.Q /'.?~~ ~9 /~/./~/
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